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Court's earlier memorandum discussed, in 
the context of the overall charge. the Court 
doubts that the Appellate Division would 
have concluded that because of the unre
pealed appearance of the disa'pproved lan
guage in an otherwise proper charge, "the 
entire ', trial [was] ·, irreparably tainted," 

, People ,' v, Pa.tterson, 39 N.Y,2d ' 288, 383 
N,Y.S.2d ;573, 578, ' 347 N,E.2d 898 (1976), 

· aII'd sub nom:;'Patterson v. New York, ~32 
U,S, 197, 97 -S.Ct .. 2319, 53 L.Ed,2d 281 
( 77) ' - . ; ":"~ ...... ~.J. . 

, 19 . ' ,' . ",,~ 'r. ' " , 
.... Finally, even" if the Court were to reach 

the meri~ of petitioner's Sandstrom claim, 
we would be forced to reaffirm the conclu
sions of our e~rlier memoranda that if there 
had been an infirmity in petitioner's charge, 

"", it could not' be said ' that "by itself [the 
error] so~' infected the entire trial that the 
resulting ' conviction . violates due process," 

.. Cupp v: Naught.n, 414 U,S, 141, 147, 94 
S,Ct. 396, 400, 38 L.Ed.2d 368 (1973), 
. . ' , 

r " , Accordingly. the Court adheres to its ear-
lier denial of - the petition for a writ of 

, habeas corpus 'and the motion for reconsid
eration ' is' denied. ····:. ·· 

. ... ' . '~ ,, ! :~ . t ) 

~ : , .SO , ()RI?E!REE :;:;::f.: . : 
. . ~.' ._.'-. .. ~.;~~ .. ::\~~~~¥:J:'~ ~.:~r: N' 

: ' ." ~" -';?: , "i . or W ~==='" .... . -t;£.. " 0 ~ ~nNUM8(RSYSll,. 

h' ,~~;:~~~ <,.~ .. ;:~,~ ,~ :> 
FERTILIZER CORPORATION OF 
"'" INDIA" et al., Petitioners, 

, '.:'1, . ; v. 

101 MANAGEMENT, ,INC., Respondent. 
"'>"': ' ,. ~:. ":;: · .' . ' ,'~, ,< No. C- 1-79-570. 

i ~ . '! :': '~";. ~, . ' 

. :~.': " United .States District Court, 
~. , " 'f ··;:· w: S D Oh' W D ' · '~' ,!'::4!.,::f:;~~ . ;.!:. . . 10.. . . . 

0' , :-;.· .. ~~.jf~.'. .'! ...::'June . 9, 1981. . . 
'.' -, '.-. ....... " . ' " 
, ,. ~ . ..... h~· .::~J."i:' ... ~(.,.i~,; 

!\, . • . ;:', ' ~ ... ' '.; ;' :'<~' . ";'" 
Petition was filed for enforcement. un

der the Convention on the Recognition and 
• 

· 3. We reach this conclusion without deciding 
the State law question, also avoided in Wash· 
ingron. whether the decision in People v. Thom
as, 50 N.Y.2d 467, 429 N.YS.2d 58"', 407 N.E.2d 
430 (1980), 'represented what had always been 

. , · i~:f.~~':·:?t~r: ;.·~··:: · ~ 

Enf 'cmcnt of Foreign Arbitral Awards. 
of,; ,iLral award rendered in India. The 
Disl :L Court, Spiegel, J" held that: (1) the 
Can ntion was apnlicahle to the arbitral 
awal I; (2) the requisite reciprocity be· 
tween India and the United States ~ 
present to permit enforcement of the arbi
tral award; (3) failure to disclose arbitra
tor's relationship with party to the arbitra
tion agreement did not so taint the arbitra
tion proceedings that recognition or en
forcement of the award in the United 
Slates could be denied as contrary to public 
policy; and (4) the arbitral award ;vas ,final 
arufenforceable. even though it was ~ 
rently before "'the Indian courts for review; 
(5) the arbitrators did not exceed their au-

. ~ority in granti ng consequential damages 
in the arbitral award. even though an ex-
press clause in the contract out of which t.he 
arbitration arose excluded such damages; 
(6) the dis trict court would adjourn its deci
sion on the petition for enforcement, where 
the award wa's before the Indian courts for 
review. .. ':." 

O(der accordingly . 
I 'i! ~ (" 

\ 
', ... !i 

1. Arbitration -82.5 " 

Convention on the Recognition and En
foroement of Foreign Arbitral Awards was 
applicable to arbitral award rendered in 
India after United States had adopted the 
Convention, even though the award arose 
out of a contract which predated United 
States' adoption of the Convention. 9 U.S. 
C,A. § 203, 

2. Arbitration -82.5 

Requisite reciprocity between India 
and the United States was present to per· 
mit enforcement, under'the Convention on 
the Recognition and Enforcement of For
eign Arbitral Awards, of an arbitral award 
rendered in India, 9 U,S,C.A. § 201 note, 
Art, 1, subd, 3, 

the implicit rule in New York , or whether 
Thomas limited the Court of Appeals ' jurisdic· 
tion by its interpre~3tion of People v. Patterson. 
39 N,Y ,2d 288, 383 N,Y,S, 573, 347 N,E,2d 898 
(1976), • 
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3. Arbitration =-82.5 
Clle •• 517 F.Supp. M8 

the ( 
181) 

nt.crclaim for enforcement was filed 
han three years after the award was 
9 U.S.C.A. § 207. 

Failure to disclose arbitrator's relation
ship wit.h party to arbitration agreement 
did not so laint arbitral proceedings in In
dia that recognit.ion or enforcement of the 
arbitral award in United States under the 
Convention on Recognition "and Enforce
ment of Foreign Arbitral Award. could be 
denied as contrary . to public policy. 9 U.S. 
C.A. § . 201 .note, Art. (i, . subd •. 2. 2(b). 

'. 4. Arbitration -=:82.5 '. 
.., I ~ ~'. 

Arbitral award rendered in India was 
. " : final and enforceable for purposes of the 

Convention on: the Recognition and En
forcement of :Foreign ' Arbitral Awards, 

. ·.even'though it was currently before the 
Indian courts for review. , 9 U.S.C.A. § 201 
n~te,. Art. 5,. 8~.bd: .. ~(e) .. :.i. :':.: f: ~ ~ , 
5.· Arbitration =-82.5 .' , . 

,,' 1": Under the Convention on the Recogni-
tion and Enforcement of Foreign Arbitral 

.. Awards, arbitrators did not exceed their 
authority in granting consequential dam
ages in arbitral award. even though an ex
press cause in the ' contract of which the 
arbitration arose excluded such damages. 9 
U.S.C.A.- § 201 note, Arts. 5, 5, subd. l(c). 

6. Arbitration ' =-2.2 , 
,. ' . Where coJ!tract did not slate specifical- . 
Iy whose law would govern, but contract 
was executed and was to be performed in 
India, and venue of arbitration was express
ly stated to be New Delhi, India. the law of 

, India gnverned the . contract rights of the 
parties. . 1 • • 

7. Arbitration =-82.5 
Dist.rict court would adjourn its deci

sion on petition for enforcemenr of arbitral 
I award rendered in India, where the award 

was currently before the Indian courts for 
review. 9 U.S.C.A. § 201 note, ArL 6. 

.. , 8. Intereat _39(2) 
, . 
" .. 

District court would not order prejudg-
. ment interest on arbitral award rendered in ' 
India, . . . . ," ' : : 

'.-
. 9. Arbitration -82.5 

•.... ,. Counterclaim for enforcement of for
arbitral award was time barred, where 

~ .. 

mON 

mad, 

10. Arbitration -82.5 
Counterclaim for enforcemenl of for

eign arbitral award was inappropriat.e in 
proceeding for confirmation of a foreign 
arbitral award under the Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards. 9 U.S.C.A. §§ 6, 201 et 
seq. 

Gerald L. Draper, Colu mbus, Ohio, for 
petitioners. 

James R. Bridgeland, Jr., Cincinnati, 
Ohio, for respondent. 

MEMORANDUM OPINION 
AND DECISION 

SPI~GEL, District Judge. 

Fertilizer Corporation of India (FCI) 
brings this petition for enforcement, 'under 
the Convention on the Recognition and En
forcement of Foreign Arbitral Awards (the 
Convention), 9 U.S.C. §§ 201 et seq., of an 
arbitral award rendered in India in FCl's 
favor against respondent IDl Management, 
Inc. (IDI). FCI asks that judgment be en
tered in its favor for 9,679,000 rupees ($1.3 
million) with interest at the rate of 6% from 
November 29, 1968 until November I, 1976 
and at the rate prescribed by law thereaft
er; for $10,118.31 with interest at 6% from 
December 31, 1967 to November I, 1976 and 
at the rate prescribed by law thereafter; 
and for $46,765 plus interest at the rate 
prescribed by law from February 20, 1979 
(doc. 10). IDI has interposed a number of 
aifirmath'e defenses to enforcement of the 
award. and has also counterclaimed (doc .. 7) 
for enforcement of a prior arbitration 
award and for judgment for $302,600.50 
with interest at 6% from July 8, 1967 to the 
date of the award, and for $28,000 in aceord 
with the prior award . 

The matter is before the Court on FC!'s 
motion ror confirmation of arbitral award 
and entry of judgment (doc. 10) and on the 
briefs, memoranda and exhibits of the par- . .4 

I • ; !"f:.:;:~i ":~.'. ::~ .:~ 
.' ... -:.o':.·. r~;'7\ .; ....... ~ 
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950 517 FEDEItAL SU 'LEMENT 

tic~. Oral arguments were held on Apri l 7 
and 8. 1981. 

1"ACTUA L SUM MARY 

Pelit.ioner FCl, a who ll y.-owncd entity of 
t he Government of India, is cnj.{agcd in the 
man ufactu re, market.ing and sale of fertiliz
ers. Rashtriya Chemicals & Fert ilizers is 
FeI's legal successor in int.erest. with rc
~pcct to t.he manu facturing facilit.y located 
at. Trombay, Bombay. India. 101, the !\lIC

cessor in in te rest to Che mical & 1 ndustrial 
Corp. (C & I) is an Ohio corpora tion who!;c 
busi ness includes the dcs ib'l1. engineer ing 
and construction of complex fer ti lizer 
planLIIi. 

In 1962 FCI and IDI's preocccssors in 
interest entered into a contract (Ex. A to 
petition) for construction of a nitrophosp
hate plant ncar Bombay, India. The con
tract provided that all d isputes between t he 
part.ics "shall be finally se tt lcd by arbit.ra
tion in conformi ty with the rules of concilia
tion and a rbitration of the International 
Chamber of Comme rce by onc or more a rbi
trators appoi nted in accordance with the 
rules ." After the facility was built. a dis
pute arosc concerning the quantity of daily 
production trom the plant. F C1 requested 
a r'6itra tion through the International 
Chamber or Commerce (ICC) in 1968. 

Pu rsuant .... to the rules of the ICC. each 
party designated an a rbitrato r, Mr. Sen by 
rCI and Mr. Wilson by WI. Lor" Devlin 
wa.~ al'[loint..cd as the thi rd member and 
chai rman. The a rb itra to rs met on numcr
OUR occasions between 1971 and 1976. in
cl uding twenty-five evidentiary sess ions in 
1974 and 1975. On November 1, 1976, the 
a rbitrators unanimously awarded to FCI 
9,679,000 rupees pillS $10 11831. ID I failed 
to pay to the ICC its share of the arbitra
tion's costs and expenses; therefore. the 
award was not released to the parties until 
FCI dcpositL"lI the full amount of those fees 
in 1979. This award, known as the "Nitro
pho.."phat.c Award,'" is a so-called "speaking 
award" in which the panel. in a lenJ:.rt.hy 
document, gave reasons for its f indings (Ex. 
C to petition). 

Prior to 1968, the same arbitrators were 
appointed to resolve a dispute between the 

~ : , ' parties over the co nstruction of a 
m 1:Inol plant, al~o ncar Bomhay . India. 
A nnlract for I hat projet.~t had bee n en 
ter Ii into in 19fi..1. Thi:-: cnntnu·l also con
tained an arhitr:llinn d:LUSC: it provided for 
a rl lilraLion under lhe provisions of the Ind i
an Arbitratio n Act. rather than under the 
rules or the ICC. In 1974. an award of 
more than $.100.000 was issued in favor of 
IDI (Ex. t to counterclaim). This Methanol 
Award. the subject of the counterclaim in 
this case, was a so-called "non-speaki ng" 
award in which no reasons fo r the findings 
were given. Mr. Sen did not concur: he 
wrotc a dissent afte r the majority published 
its award. FCI appealed th is award to an 

\ Indian cou r t which, however. fou nd fo r ID l 
and entered judgment on the award. lli. 
appealed, and that ;tm)(>al is pending. FC I 
has deposited a portion of the judgment: 
101 has furni shed guarantees required hy 
the Indian court before withdrawing the 
depOsit. Because of foreign exchange regu
lations, the Govern ment of India has not 
allowed withdrawal up to this time. 

Wi th respect to the N Lrophosphat.e 
Award. the suuject of the petition and mo
t.ion in this case, IDI has filed in an Indian 
court to set aside the award. and FeI has 
petitioned another Indian cou rt fo r confi r
mation of the award. Both actions arc 
pe nding. FCI then pelitioned this Cou r t 
for enforcement of the Nitrophosphatc 
Award under the Convention. 

CONVE:NTlON ON THE: RE:COGNITION 
AND ENFORCE:ME:NT OF FORE:IGN AR
BI T RAL A WARDS 

The Convention is a United Nations t rea
ty to which the United SLa tes hecame a 
party in Decemher 1970. India ratified the 
treaty in 1961. Legislation impleme nting 
the Convention is codified in Chapter 2 of 
Title 9 of the United Stales Code. Under 9 
U.S.C. § 203 the district courts of the Unit
ed Slates arc given original jurisdiction 
over actions or proceed ings falling under 
the Convention. Any par ty to such a pro
ceeding may. within ttl! Cc years aft.er an 
a rbitral award is made. apply to a district 
cou rt fo r an order confirming the award. 
"The court shall confi rm lhe award unless it 
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finds one of the grounds Cor re fusal 0 

deferral of recognition or enforcement 0 

the award specified in t he said Convention. 
9 U.S.C. §. 207. 

A party seeking recogn ition and e nforce
ment of an award must supply with i ts 
a pplication the original award and the orig
inal agreement between the parties, or cer
tified copies of those documcnL,\, Conven
tion, Art.. IV. Fel has submitted both re
quired documents lo this Cou r t. The Con
venlion provides in Art icle V that recogni
tion and en forcement may be refused if the 
party against whom the Convention is in
voked proves one or more of seven basic 
defenses. 101 has claimed several of t hese 
defenses. The Convention's Article VI 
gives this Court discretion La adjourn the 
decision on enforcement of the award 
whe re an applicatio n for the selli ng aside 
or suspension of that award has been made 
La a competent authority of the country in 
which or unde r whose law the award was 
made. Such an application, as described 
earl ie r, has been made. 

THE DEFENSES 

101 as.~rts five baRic defenses to enforce
men~ of ~he Ni~rophospha~c Award: 

1) Application of t he Convention in this 
<m.se would be retroactive and there
fore improper; 

2} The reciprocilY re<luircd under the 
Convention is absent; 

3) Enforcement of the award would vio
late ~hc public pol icy of ~hc United 
Slates because of an undisclosed rela
tionship between Fe I and Arbitrator 
Sen; 

4) The award is not bind ing with in the 
meaning of the Convention and is 
therefore unenforceable at this time ; 

5) The arbitrators exceeded thei r juris
diction in awarding consequential 
damages in contravcnlion of an ex
press clause in the contract betwecn 
the parties. 

Since FCI has submitted to the Court t he 
documents. required by the Convention. we 
must confi r m the a ward unless we find in 
Cavor of 101 on one of its asse rted defenses 

'pp.948 (1981) 

or choose to adjuurn our decision under 
Article VI. We will analyze each defense 
in tUrn before rcachin", a (recision. 

I. fIRST AfFIRMATIVE D EFENSE, 
RETROACTIVITY 

Fel a nd IDI entered into the n itroph~p

hate contract on May 8, 1962. The United 
Slates tlid .not accelk: to the Convention 
until 1970. I DI conlcnds that ~ he Conve n
tion may not be applied to an arhitration 
under a contract which predates the Con
vention's adoption hy the Unitetl Stales and 
that, consequently, Fel has not properly 
invoked the j urisdiction of t his CourL 101 
cites as elcmentarv a principle of statuWy 
construction hold ing enactments solely pro
SIX!clive allscnt cx prs;~~ and cunsblullonaily 
perm is~ible language to the cont rary. Al
though the re is an exceplion to this gt..'neral 

. rule for purely procedu ral st.:ltutes, 1 Ol sub
mits t hat arbitration statutes involve the 
partics' sub~t.antive riJ,!'hts hy fundamental
ly altering thei r contral 'tual relationships, 

FCI counters hy iL.-.serting that applica
tion of the Convention to this award is not -retroactive because t he award soul{ht to be 
e nforced was not [f'odered "pq' 19j§ years 
after the United States acceded to the Cun
vention. Alternatively, FCI argues that, 
even if the Convention's application here 
were to lx! con~idered ret roactive, the Con
vention is remedial in nature and may prop
e rly he given retroactive effect.. No sub
stanti ve r ighL'\ arc affected, t hey contend ; 
rathe r, the trea ty sim ply provides the par
ties with an additional forum in wh ich to 
seek e nforcement of t he award . 

The Court agrees wit.h FCI on this issue. 
We find t hat. t.he Convent io n docs not af
fect the partie';' :i ub~lantive righL~: those 
ri~ht.s \\fere cfrcctivcly determined by the ir 
contract. which provided for final arhitra
t ion under the rule!; or the ICC. Sec.' McGee 

v. I ntcrn<Jtion:1I Life IlIsur:JrJcc Co.,:355 U.S. 
220. 224 , 78 S.Ct. 199. 201. 2 L.Ed.2d 223 
(1957). Arbitration was carried out under 
those rules, just as it would ha.ve 1x.."Cn had 
the Uni~cd S~:\lCS never adop~ed ~hc Con
ven tion. 
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952 517 FEDE RAL, 'PLE~I ENT 

In the same situation, whet'e iL contract 
was executed before the ronvention's 
adoption uut the award was rendered a fter 
the adoption dale. other courts ha vc applied 
the Conve ntion in actions for enforcement, 
including a n action arnrm(..>(1 by the Cou r t 
of Appeals for the Sixth Circuit. In Lhe 

AlllLLer or the A rbitration BCL\\'t.'cn Audi .. 
NSO Auto Union AktienR'cs(!/lsch:lft \', 
Overseas Motors, Inc .. No. 6- 71054 (E.D. 
Mich .. March 15. 1977) . • ({,d. 595 F.2.t 1222 
(6th Cir. 1979) (contract cnlcrctl into in 
1968; award handed down in 1973). See 
;l/so Imperial Ethjopi£1n CoVl. v. [J:lruch
FosLer Corp., 535 F.2d 334 (5Lh Cir. 1976); 
Fotochromc. Inc. v. CopaJ Co .• Ltd., 517 
F .2d 512 (2d Cir. 1975). 

[1] We hold, the refore, that the jurisdic
tion of this Court under the Cony 'olion has 
heen properly InvokeJ and t hat the Convcn
t ion !-lhould be applied. cven thou£,h thg 
~d j('s sop ' cacted before the United States 
adopted the Convention. 

11. SECOND AFFIRMATIVE DEFENSE, 
RECIPROCITY 

IDI a rgues that India would nut enforce 
the Nitrophosphate Award had it hcen ren
dered in thc United States in IO r s favor 
a nd that t herefore the rec iprocity lK!twecn 
India a ntr lhe United State~ required by the 
Convention is absent. India has adopted 
va rious evasive devices, IDI suhmits, to 
avoid enforcement of awards advt! rse to 
Indian par ties. Moreover, Article I, para
g raph 3 of the Conve ntion 1 states that con
t ract ing states m~\y choose to apply t he 
Convention only to legal rc l ati()n~hiJ.l~ co n
sidered "commercial " unde r t he law of the 
acceding st..1.te. and may also choose to ap
ply the Convention only to awards made in 
another contracting state's te rritory. Both 
India and the United SLaLcs chose Lo adopt 

I. "When signi ng, ratifying or acc~dln~ to thiS 
ConvenlJon, or notifYing extension under 3rtl' 
cle X hereof. any State may on the baSIS o r 
reciprocity declare that It will apply the Con· 
vention to the recognition and enrorcement o r 
awards made only in the u,',rrnory of another 
Commcllng State. It may also declare that It 
wi ll apply the Convention only to dlrferences 
arising out of lega l relationships, whether con· 
tractual o r not, w hich are conSidered as com· 

':-: l' rl'slrictions, Citing lmli:w OrJ.::mi(.' 

II ,tflh"'i /~ , /.til. \'. ('hl.'mfc.\· F'ilH..'rs, 11Ic .. 
I.R. 197 Bomhay lOH, ID I .alleges that 

India has narrowly defined the t.erm "com
mercia l" ~o as to exclude many or most 
Il'gal rclutionships which would be (..'O n
~icl er(..'(1 "cummercial" in the no rmal sense of 
the word. 101 ars;rues furthe r that Article 
XIV of the Convention 2 !;\Vecps broadly 
anti. in effect. rL>( luires this Court to deter
mine the extent to which India is applying 
the Convention ancl to react in like manner. 

FeI contends that the concept of reci
procity docs not apply to the commercial 
reservation. citing- the fact that the phra~e 
"on the has is of reciprocity" appears in the 
first scntence of Art. 1, para~raph 3, :;uprct, 
hut docs not appear in the second !'=entence, 
the "co mmercial" reservation . Further
more , it cites legislative hi !' to ry for the 
pr?po~iL.ion that Ar tic-Ie XIV docs not apply 
at all to Article I, which has its ow n reci 
procity clause. In the alte rnati\'c, if Article 
X IV docs apply to the enti re Convention, it 
must he read literally. A, .iele XIV :-;ays 
that a contractin,l.! state may avail il'sclf o f 
the Convention only "to the ('xtcnt that it is 
itsc lf bound to iil'ply the ronvc ntion" (cm
pha. .. is added ). Whereas 10 1 reads "hound 
to apply" as "applies," Fe l urges a reading 
which wou ld allow a cont racting state 
which had not, for example, adopted the 
"commercial" rese rvation tu do sO when 
faced with an award rendered in a country 
which had ad{)ptcd that reservation. Under 
FC[,s int.c rpretaLion of reciprocity, all that 
i ~ required, si nce the United Stales has 
adopted Lhe fi~t rese rvation of Article I. 
paragraph 3, supr:l. is to dete rmine that 
I ndia is a signatory to the Convention and. 
since the United States has adopted the 
second resen'ation, to nctcrmine that the 

mercia I under the nationa l law o f the Slate 
making s uch declaration ."' Convention , Art, I, 
para , 3. 

2, "A Contracttn~ Slate .. hall not be entitled to 
avail 11sc.'lf of the pr('st'nt Convention 3J,:atnSI 
ot her Contracti ng Stale'S except to the extent 
that It is Itselr bound to apply the ConventIon." 
Convention, Art, XIV 
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co ntr act in question is COI11I1H.: rciai until 

the laws of the United St~llC"'. Jr more I 

rCflu ircd . Fel asscrL<; that the cuntract 
would aL<;o he considered commercial hy 
most courts in India and that Chcm lcx is an 
aberration. 

12 ] The Court is t~rsuarlcd that the reci· 
procit rc uircct by the Convention IS salis
f it."fi in this case. With rc~an to 1 e word
ing of Article I. paragraph :\, it is an e le
menlary rule of sta tutory t'onsLruct ion that 
where exprL'Ss language is U:-;L-U in one part 
of a statute, its omission from another parl 
is presumed to be deliberate. It is undis
puted that India i!'i a si gnato ry to 'the Con
ve nt ion; lhcrdorc, the rC('i procity of the 
fi r:-;L sentence in ques tion is satisfierl. It is 
equally undisputt.>fl that the contract he
t ween the partie!; is considered com mercial 
under the l aw~ of the United States; thus . . 
the requirement of the second sentenc~ is 
met. 

As to Ar ticle XIV, Leonard Quigley has 
said, "Th adoption or this Article \X1V\ 
gives states a dcfc nsiv · ri).!ht to take ael
vantage of another slate's n'servations with 
rcg-.mi to terr itorial, federal or othe r provi
s ions." L. Qui).!ley, "Accession hy the Unit
ed states to the United Nations Convention 
on the Reco~nitio n and Enforcement of 
For<ign Aruit ral Awards:' 70 Yale L.J. 
1049. 1074 (1961). Quig-Iey a lso me ntions 
that this clause "presumably will also cover 
the case where the cou rts of a State have 
placed a restrictive interpretation upon its 
obligalions uncle r the Convention," Id., but 
we do not find this comment dete rminative , 

In ' any case, We arc satis fieci that the 
Indian courts are not. c ngag(.'d in a devious 
policy to subve rt the Conn'o t ion hy clenyinR' 
non-I ndians thei r just awanls , The Metha
no l Award, which is in 10 l's favor, helps 
pcrsu'ade us that the I ndian judicia ry is 
functioning in a responsihle manner. Mor~

over, FCI ha.'i cited olher C:l .. 'iC:-; a nd arb il ra .. 
tions showi ng thal I.ndian t'ou rt:-l will c n
force awards against Indian parlics and 

3. "Recognition and en forceme-n t o f an arbitral 
award may also be re-fused If the compett"nt 
author ity in the country when' recogmtion and 
enforcement is sou~ht fi nd s that: 

upp. t4M (19H n 

t ha t Ind ian partie:-; do arhitrate lIut.. .. i4Ie of 
India . A:-: 11)1 it!it·lf ha:-; c;,un:-;clcd , l nitefl 
Stales Cllu r l~ :-;hmdtl "con:-;l ruc eXt'cptions 
rHtn'nwl y les t rnrci).!n cou rts u:-le holclinJ!s 
agai nst application of the C~ l nven tiun as a 
rea..<;an for refusing- ('nror{'cme nt of award!'\ 
made in the U niled Stale:-\" (doc. 22. JI. 11). 

III. THIIW AFF l ltMATl Vr: DEFENSE. 
PUB I.I C I'OLICY- ARBITHATOH 
SEN'S RELATIONSHIP WITH r CI 

10 1 asserts that e nro rce ment of the Ni
t rophos phatc Award would violate the pub
lic volicv of the Un ited Slates, in violation 
or Article V(2l(h) or t he Co nvention' They 
all cKc that Mr. B. Sen. the ariJi t ra LO r nomi
nated hy FCI for the Nitrophosphat.c casc 
(as we ll as ror the Met hanol casc) had 
l'ierv'cd al'i cou nsel for Fe l in at least t wo 
other leg-al or arhit ral proceedings and tha t 
t hese facts wcre not disclosed to I DI. Re
spondent {'ites C(Jmmonn'caith ('o; ILinJ.."S 
Corp. ~'. Continent:!1 C:,",u:lity Co" ;\9::\ U.S. 
145.89 S.Cl. :m, 21 L.l.d.2d 812 (1968). rch. 
dcn;,'d. :l9~ U.S. 1112. 89 S.C t. 848. 21 
L.E<i .2<i 8 12 (1969) lo su pport t he claim that 
Ame r ican puhlic pol it· y demands that a rbi
t rators he not onl\' unhiased hut frcc from 
even t he appearance of bias. Furthe r. they 
a rgue. sInce Mr. B. Sen was re munerated 
financially hy pe l . the nondisclosure of the 
relationghip i~ ratal to enforcement. despite 
t he fact that the arhitratiu n was unanimous 
and even thnu g-h actual fraud or hia:~ may 
be incapahle of proof. IDr also claims that 
it had no constructivc or other notice o r Mr. 
Se n's relationship with pe l. although Ind i
an coun:-;el ret~, ined hy IDt may have hee n 
awa re of the ar rang-ement. 101 has suh
mitted ~\ffidav i ts of iL .. rcsponsihlc officers 
and pa.,t and pr('sent counsel (App. 2, Supp. 
App. C. D. E. F. G) to , upport this conten
tion. 

Fe I responds th .. t Mr. Sen was chosen 
properly unde r the ICC rules a:-; well a s 
under thc Con\'c ll tion. Article V( l )(h) pe r~ 

milS a rdu!-lai to enforce an awanl if the 

(b) The rcco j.!nlllon or enforcement of the 
awa rd would bt> cont rary to the public pol icy of 
that country." ConventIon, Art . V, para , 2, 
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954 517 FEUER, 

losing party was not j.!i\'~ ' n prnper notice 
the arbitrator's appointmellt or wali o Llh 
wise unahle to prc~cnl hili ease: !'u hSCClillrl 

(d) of th is Article covers t.he rase where the 
composition o r the arbitral panc l was not in 
accord with the parties' uJ.,'Tccmcnl.4 101 
had proper no lice and participated cxt.c n
sivciy in all ~csgion~. prcscnling- its case 
thoroughly. The contract !lelween the par
lies calls for arbitration under the ICC rules 
hy one or more arbilralu~ appointed in 
accordance with those rules (Ex. A to pe li
tion, 12.2). The ICC rules applicable at 
Lhc t.ime maclc no mention nr neutralitv, 
and nut. until the 1975 ICC rules IlCcamc 
crrective was an "independe nt" arbitrator 
rcquired. Fe l cOlllcnd!ol that l.'\'C Il today it. 
is not clear whe ther an " independent" a rb i· 
tralOr nt.'Ct! he neutral. Mtlrcove r, they ar
gue, Mr, Sen is a Seniur Advocatc ancl. as 
Ruch, his relationship with Fer was not th~t 
or attorney and cli4.~ nl. Rather . Se nior Afl
vocate:;; in India are hired hy the client's 
advocatc (simi la r to the rete nt ion of a lmr· 
ristcr by a solicitor under the British sys
tem), are paid by the advocate (who is nor
mally rei mhursed hy the c1icnl), unci the 
Senior Advocate is thus insulated rrom t he 
client. He is an orncer or the Cou rt. like a 
British Queen's Cou nse l. anti may arg'uc ror 
and against the same clien t at dirfe re nt 
ti mes. 

FCI an!-i wers further that, allhoug'h not 
required by lhe ICC rules, a uiOb'Taphical 
data shee t on Mr. Scn was rurnished to IDI ; 
this intl ica t<.'<i that he had a conncction with 
the Indian Government, or which Fe l is 1.1. 

wholly-ow nt..'ti en t ity. 

Fel also claims that 101 had actual or 
constructive notice or Mr, Se n's relationship 

with FCI. They ar~uc that 101'. Indian 
coun:'\c1, Mr. Pai, was well-acquainted with 
the facts and that his knowlc(ige sh<,!uld ue 

4, " Recognillon and enfUrCCtlll'nt or the nwa rd 
may be refused, al t he rcquest or the pany 
a).!:ai nsl whom it is invoked, onl y ir that party 
rurnls hes to the competent nUlhortty where the 
n .. 'Cognilion and enrorCt'lllcnl IS sought. proor 
that : 

(b) The party agall1st whom the award is 
invoked was not given proper not ice or the 
appointment of the arbHralor or or the arbilra· 

SUPI'LEMENT 

imputed lo Inl. They also cla im that an 

I DI vi l'e-l'rc~it1cn l \\' a~ ),!'ivcn a copy IIf a n
othe r arhilralion award ~' hidl dearly re
vealed tha t Mr. Sen appcarcli on F('i's be· 
half. I DI vig()rou~ l y denies any such 
k now lcds.,"C nn its part and stron~ly protests 
t he propriety of impulinJ{ to IDI Mr. Pai's 
knowlc tlg-c. 101 suppvrt..s its d enial wit.h 
affidavit:-; from Mr. Pai anti other relevant 

pcn;onncl. 

Fe l ha .. 'i suhmillC(1 the affidavit of Colin 
H.os:';4Munro. Q.r. (docs. 27 -28) which sla tes 
that lhere is no improprie ty in an Indian 

Senior Advoca te appearing- in an urbitration 
on hehalf of a party \ .... ithout t1isc1o~ing- thaL 

he had rcprl'~c ntcd that party in anoth4.'r 
conte:<t. I DI ha:-; ~lI hll1itted the a ff ida vit of 

Gf...'Orgc Mark Walle r , Q.C . (doc. 3~ ) wh ich 
asserts exactly the opposite. 

l3J The C"urt docs not take lightly 
10l's charge. In view of the unanimity of 
the NitrolJhosp hate Award, there is nothing 

to sU f.!g'cst act ual hias or prej udice nn Mr. 
Sen's part , ye t we sll"l n~ly he licve t hat rull 
disclo!o>ure of any posNiulc interest or hias is 

the better ru le \"'ht'ncvcr o ne is in a pos ition 
La dete rmine lhe rights of other.;. How

ever , we do nut rind that nondisclosure of 
Mr. Sen's relationsh ip with Fel has ~o 

Lainted the proct:clilngs as (0 nullify the 
a ward. 

Fe l rel ics upon CCltllmunn-ealLh C.oaLinJ.,I'!', 

s upra, as the sLatcmcnl of Ame r ican pu hlic 
policy with n'spcct to neutrality of arhitl'a

t.ors. It is t r ue that in this case a plurality 
ur the Supre me Court found t.ha t "any tri
bunal tk.:rmitU .. 'f1 hy law to try cases and 
co ntroversies not only must be unbia:-;cd but 
also mus t avoid even the app~arancc o r 
hiM," 393 U.S. at If,O, 89 S.Ct. at 340. a nd 
stated that "we shou ld , if anything, be even 
more scrupuluus to safc guard l he impartial-

tl on Pfl)( · l'l'dlOj.!~ or was otherW ise unable to 
presen t IllS ca st' : or 

(d) Th(' composilion of the arbitral aUlhont y 
or t ht> :ubltral pron'dur~ was not In accord:mce 
With the aj.!rPt'l1ll'nt of the partH's. o r, fai1ln~ 
such agrCl'mt.'nl, was !lot in accorda nce wl lh 
the law o r the country where the a.rbltral/Oll 
look place ... .. Convention, Art. V, para . 1. 
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Clteu5 

ily of arbitrat.ors than judges," lei. at 
89 S.Cl. 31.339. Two JusLircs concurred 

C.SUpp. &48 (1981) 

I. f'Inriustr;c <ill ril/ l;" r (RAKTA ), 508 F.2el 
969. 974 (2d C'i r . 1974). E:vcn in domeslie 

cmphasi7..cd that arbitrator" arc not to c 
held to lhe sl.ndard. o r Arliele III jud, ' . 
or or any judges, 393 U.S. al 150.89 S.Cl. ,'l 

340, While. J., wncurring. and thrcc Jus
tices dissenled. insisting that, in the absen \!c 
of a showing of unfairnes.c; or partiality, 
there was no reason to set asi(lc an aware! 
for failure to disclose a prior husiness rela
lionship. 393 U.S. al 153.89 S.Cl. al 341, 
Fortas. J., dissenting. 

Moreove r, Commonwealth (.u:u. ing's is cli~
tinguishablc on the faeL..;. That case dealt 
with a so-called Lri-(JarliLc arbitration 
where one par ty chose one arhitrator, the 
other party chose a second, and those two 
a rbitrators selected the thin!. The contro
versy centered on the thi rd a rhi t rator. "thc 
supp()~edly neutral mcmhcr of the panc l." 
393 U.S. al 146, 89 S.Cl. al 338. In the 
present case, we are dealing, not with the 
third member of the pand, but with the 
member appointed by the parl y, FCI, with ' 
whom the alleged undisclo:-;cd relationsh ip 
exisu.>d . The t hird memher of the panel 
was Lord Devli n. Allhough 101 clai ms lhal 
Lord Devlin was appointerl at Mr. Sen's 
suggestion, whi le FCI claims that he wa .. ~ 

appointed at Mr. Ft1.nd's (lDrs former coun. 
sel's) suggestion, and each supplies a letter 
purporting to uphold it.!! claim ( lOl's Supp. 
API'· 11 and FCI's API'. I), lhere is nOlhing 
at ali to suggest that Lord Dev lin was other 
than totally impartial. I n fact. it is undis· 
puled that the ide ntic.'1.1 pa nel of arbit rators 
found for IO J in the Methanol a rhitration. 
with Mr. Sen disse nting, hut with Lord 
Devlin a nd Mr. Wilson favorin/.! 101. 

The Court or Appeals ro r lhc Second Cir· 
cuit has concluded that the onvcntion's 
public policy defense should he narrow ly 
conslrued. "Enforceme nt of fo re ign arbi· 
tral awards may be denied on th i~ basis 
only where enforce ment would vio lalc the 
forum stale 's most basic notions of morality 
and j ustice." Parsons and Whittem ore 
Overse~iS Co., Inc. v. Societe GeneraJe de' 

S. U ni ted Sterfwnrkers v. Amen(,,11l Mr},: . Co .. 
363 U.S. 564. 80 S.Cl. 1.343. 4 L Ed.2d 1403 
(1960); U n ited S!c('JU'(} rk t.' r .'i v. H'~lrrrnr & Cuff 
Nllvl,;ation Co .. 363 U.S. 574. ~O S .Ct. 1347. 4 

arhiLrations, thaL CourL has " vie wt.!d t he 
Leachings of Communwt!alth CO~l tiflJ!'S prag· 
maliC:llly. t' 1I1plo!,ill~ a casc·hy ·ca~ ap· 
proadl in pre fl.' rc II l'I,: to dObrmatic rigid ity." 
AnlJros Cam pan;" M:lritima \-', MOIre Rich & 
Co., 579 F.2d 69 1. 700 (:ld Ci r . 1978). Ann. 
in a very recent case, the Seco nd Ci rcuit 
decid t.'(i specifically that awarns should not 
Oe vacat..cd hecause of a n appearance of 
bias. Illtcrn:ILion:,1 PrOtlucc, In c. v. AI S 
Ro" h,1\·et.638 r .2d :>4~ (2.1 Cir. 198 1). We 
believe, also. tha t t he Court has given wise 
advice in counseli ng courts "to invoke the 
I)ublic j:)()licy defense with caution il'St for· 
eign court~ frequcnLl y accept it as a defe l1~ 

to e nforceme nt of a r llitral awards rende red 
in the United States. " Parsons ;md Whittc· 
morc, supra, 508 1".2<1 at 974. 

We therefore fiod that recognition or e n· 
forcc me nt of the Nitrophnsphatc Award 
would not he (.'lIntrary to the pulllic pol icy 
of the Un itL'(1 Stales. and e nforcement may 
not he rl enied on t his has is. The strollg'c r 
puhlic policy, we helic\, · . is that which fa· 
vors ar bitra tion. hoth internat iona l and clo
meslic , as exemplified in Schcrk v. Alhcrttr 
Culver Co., 417 U.S. 506. 94 S.Cl. 2449. 41 
L.&I.2rl Z70 (1974) and in lhe StLoelworkers 
Trilogy.s 

IV. FO URTH AFFIRMATIVE DE:· 
FE NSE:. BIND ING E:FFE:CT OF THE 
AWARD 

ID l's four t h defense is that the Nitro· 
phosphat.c Award i:-; not e nforceahle oocausc 
it is not binding within the Conl,.·cntion's 
meaning. The Convention covers thi!'i poi nt 
in Artici ~ V, sec tion (lXc) which provides 
for a refusal to e nforce if: 

(c ) The award has nol ye t become binn
ing on the parties. or has been !'je t aside 
or suspended by a cll 1npctcnt authori ty of 
the country in which. or unde r the law of 
which, that award was madc, 

L Ed .2d 140!) ( 1!)(iO). ' il u/ cd Srt 't.'/wot'kers v. 
£nfl'rpnst' WI!l't·/ ,\:. C"M Corp .. 363 U.S. 593. 80 
S.Cl. 1358. 4 L.F.d.2d 1-124 ( 19!iO) . 
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101 argues that. the award is nol lIindinJ! 

until it has heen reviewed hy an Indian 
court for e rrors of law. The a ward is pres
e ntly before the Indian courts fur it ruling, 

::.mong other things, on whethe r the arbi
lralors could award conscquenllal damages 
desniW a n eXpre'3 contrast clause to the 
contrary. While Ame rican cou r ts . they con
tend, review arbitration awards only for 
errors which ~re totally irrational or in 
manifest disregard of lhe law, Indian courts 
review "gpellk jng awards" for anv error of 
law. IDI contends that this kind of review 

i'S""One on lhe merits and that it prevents 
any meaningful binding efrecl (l r f inality. 

FeI counLcrs that under Indian law, both 
statut.ory and decis ional, as well as under 
the ICC Rules and under the parties' con
tract, an arbilral award is fi nal a nd bind
ing. They argue that mere ly hecause a n 
a ward has been challe ng(."<i in an Indian 
court, its bi nding errect is not destroyed, 
just. as a district court decision is binding on 
the partie~ . even though it i!' appeala ble, 
and a judgment may be execute(1 upon un
less the loser posts an appeal or su pe~edeas 

bond. FCI mai ntains that the Convention 
itself distinguishes. in Article V and Article 
VI, between a successful challenge and one 
lhal is rpe rely pending. In Arlicle VI, lhe 
enforcing Court (this Cou rt) is g iven d iscre
tion to adjourn its decis ion if an application 
for setting aside an a ward has heen made in 
t he country where the award was rendereu. 

. Article V, they contend, was meant to cover 
t he situation where- a challe nge has succeed
ed and the award has been set aside o r 

susr endt.'<i before the enforcement action is 
broughl. 

The contract ( Ex. A Lo peLition) between 
t he parties provides in ~ 12.2: 

Except as otherwise provi(lcd , all d i:.putes 
and tli ffere nces betwee n !i'e l ;'Lnd C & I 
shall he finally settled by arhitraLion in 
conformity with the rules of concilia tion 
and arbitration of the I nlernational 
Chamber of Commerce . by one or more 
arbitrators appointed in accordance with 
the rules. The ve nue of all arbitrations 
shall be New Delhi in India. 

Roth thc 19!}!l and 1975 HLllc:i o f Concilia
l ion and Arhi tration of the ICC (API'. Band 
C) provide, "The a rhit ral a ~\'a rd shall be 
finaL" 1955 Rules, Article 29: 1975 Rules, 
Article 24. 

The Indian Arbilration Act (App. A) pro-
vides in ' part: 

3. An arbiLra t ion aj...,.cement, unl cs.o; a 
di fferent intcnLion i!'l express~d therein, 
sha ll be deemed to incl ude the provisions 
se t out in the First Schedule in so far as 
they are applicable to the re ference. 

The Firs t Schedule. "Implied Condit ions 
of Aruitration Agree ments," provides in 
part : 

7. The award shall ue final ancl binding 
on the parties and persons claiming under 
them respectively. 

The Indian Arhitration Act has uecn held 
to apply to all a rbit ratiun:i in India. Com
Ih1gnjc de Saint Gnbain v. FcrtjJjzcr Curp. 
of India, I.L.R. (1970) II Del hi 927, 936. 
This, incidentally, is a ca.'"C in which Mr. Pai, 
I Drs counsel in India. appearl.-o for St. Go
hain. and Mr. B. Sen. t he a hitrawr fo r Fe l 
in the present ca:;;c, appeared (or Fe i. 

The law in Innia with respect to the 
bind ing e ffec t o f an arbitral awanl has 
been well-stated by the Indian Supre me 
Court in S.1tish Kumar v. Surinricr Kumar, 
AIR 1970 Supreme Cou rl 833, 836: 

The t rue legal pus ition in regard to t he 
errecL of an award i~ noL in dispute. It is 
we ll set tled that as a ge ne ra l ru le, all 
claims which arc t he !'; uiljec t mattcr o f a 
rderence Lo a rbiLration merge in the 
award wh ich is pronounced in Lhc pro
cced inw> hefore the a rbi t rato r and that 
after an award has hee n pronounced: the 
rig-hLs a nd liabilities of the parties in re
spect of the said claims can he dder
mincd only on the hash. o f the said award. 
After an award is pronounced, no action 
c,an be sLarted on lhc origi nal claim which 
had bel'n the :;;UiljCl't maLte r of Lhe rde r
ence. As hOl . .; ~en uhservcd hy Mookc r
jee, J . in the case of Bh:ljah~jr; S'lha 
Baniky" \'. Bchar,\" /..:./ Ba"k, (1909) ILR 
33 Cal. 8l!1 al p. 898, ' lhe award is , in 
fact, a final adjudication of a Court of 
the parties' ow n choice. and until 
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impeached upon surficie nt grounds in . n ca.'ie, also determined that such an award is. 
appropriate proceeding. an award, which if regular on its face. conclusive on Lhe 
is on the face of it regular. is conclusive merits of the controversy: 
upon the merits of the controversy sub- This view was approved and afrirml"<i by 
mit.ted, unless possibly the parties have the Supreme Cou rt in SaLish Kumar v. 
intended that the award shall not be final Surindcr Kumar & others. AIR 1970 SC 
and conclusive . .. in real ity. an award 
possesses all the elemenLIt of vitality even 
though it has not been formally e nforced 
and it may be relied upon in a liligation 
between the parties relating Lo the same 
subject-matter.' This concl usion, accord
ing to the learned Judg-c, is based upon 
the e lementary principle that. as between 
the parties and thei r privies. an award is 
entitled to t hat respect which is due to 
judgment of u court of 1:.L."t resort. 

This indicates not. only that an award is 
bi nding on t he part.ies whcn. made but that 
it. has a res judicata effect in t.hat it. may be 
re lied upon in IiUgat.ion of the same subject 
matter between the parties. We note that 
101, citi ng no authori t.y. states t.hat an 
award is not res j uriicn w as t.o the matters 
decided (doc. 13. p. 38). 

The SaLish Kumar Court in a concurring 
opinion went on to discuss the dif ference 
be l.)ween r ights vested in an award and en
forcement of those r ights: 

The learned Judges who decided those 
cases appear to have proceeded on t.he 
basis that an award which can not be en
forced is not. a valid award anr! the same 
does not. create any r ights in t.he proper ty 
which is the suhject maLLcr or the award. 
This in my opinion is not a correct ap
vroach. The award docs create righ ts in 
that property hut those righlS can not be 
enforced unt.il t.he award is made a decree 
of the Court. It is one thing to say that a 
right is not created. it is an entirely dif
ferent ·thing t.o say that t. he right creat.ed 
cannot be e nforced wit.hout further steps. 

Id. at 837. 

IOI atLcmpts to distinguish Sa Lish Kumar 
hy characte rizing it as an opinion having to 
do only with Indian land tille rCbris tration. 
However, the Court in Comp.'lgnie de SainL 
Gobain. supra, a c.-l.se ciealing with an arbi
tration between an Indian company and a 
F rench company. si milar to the present. 

833. It was he ld that nn award has some 
legal force and is not a mere wa.c;;t.e paper. 
Further, if t he award is final and hinding 
on the parties. it can hardly be said that 
it is a waste paper, unless it is made a 
rule of the court. Mr. Justice Hegde. in a 
separate judgment. agreeing with t he 
majority, observed that "the award docs 
create r ights in that property , hut these 
rights cannot he enforced until the award 
is made a decree of the Court." The 
award under c() nsidcration, thus creates 
rights and i:-; final and. therefore, bind
ing; although in case it is sought to be 
enforced in I noia, some furth er steps may 
be required to be taken for that purpose. 

!.I •. R. (1970) 11 Dclhi ·t 947. 

IDt asks that we rely on an earlier Indian 
Suprcme Court case, Bad/It and Co. v. EasL 
India Trodin!! Co .. A.l.R. 1964 Supreme 
Court 538. and find that an award is not 
binding until a j udgme nt has been obtained. 
This case involved an award which was 
rende red in New York under a New York 
statute. The Indian Supreme Court inter
preted New York law as rendering an 
award final only when a j udgment had been 
ohtained on that award . The Court then 
refused enforce ment because all appeals 
from the juug'ment had not ye t been t.aken, 

We f ind that this case is inallt..-quat.e au
t.hori ty on severa l J..,J"Toullds. First, it in
volvt..'(1 an interprelation of New York law 
on finality. Second , it was decided in 1964, 
l>cfore t.he Un ite(1 States acceded to t. he 
Convention. Thi rd , insofar as it is incon
sis~n t with S:llish Kumar, it is supersL'(lfo!d 
uy t.hfo! later casco 

[4] We find that the Nitrophosphate 
Award is final ancl binuing, for purposes of 
the Convention . TherC'fore, Art.icle V, 
paragrtlph (l)(e) docs not apply to prevent 
enforce ment. We note the comment of 
Professor Gerald Akscn, Gene ral Counsel of 
the American Arbitration Association : 
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The award will be considered "hinding" 
for the purposes of the Convention if no 
further recourse may be had to another 
arbitral tribunal (that is, an appeals tri
bunal). The fact that recnur.;e may be 
had to a court of law docs not prevent the 
award from being "binding." This provi
sion should make it more difficult for an 
obstructive loser to postpone or prevent 

. enforcement by bringing, or th reatening 
to bring, procecdin~ to have an award 
set aside or suspended. 

G. Aksen, "American Arbit ration Accession 
Arrives in the Age of Aquarius: United 
Slates ImplcmcnL~ United Nations Conven
tion on the Recognition and Enforcement of 
Foreign Arbitral Awards," 3 Sw.U.L.Rev. I, 
11 (197\). 

V. FlFTH AFFIRMATIVE DEFENSE, 
CONSEQUENTIAL DAMACES 

It is IDI's position that the aruitrators 
exCCt.'Clcd t.heir authority in awardin~ conse
quential damages and that t he award is 
therefore unenforceable under Article V, 
section l(c) of the Convention .' This argu
,"cnt is based ~n thc parties' contract which 
expressly excludes from damages any 
amount fur lost profits (Contract, Ex. A to 
petition, , 8.8(8)). 

FCI contenns that Article V(lXc) of the 
Convention covers only the <!a!"e where a 
particular issue was not suhmittcd to the 
arbitrators. Here, the question o f conse
quential damages was included in the terms 
of reference, signed by both parties. which 
constitut.ed the framework of the arbitra
tion. Therefore. they argue, 101 has no 
defense unde r the Convention based on the 
award of consequential damages. 

IDt concedes that the terms of reference 
included the quest ion of consequential dam
ages, but they maintained at oral a rl-,'1Jment 
that at all times they protes ted vigorously 
against awarding any damages whatsoever 

6. "I . Recognilion and enforcement of the 
award may be refused .. . if 

(c) The award dpais With a difference not 
contemplated by or not falling within the l erms 
of the submission lO arbitration, or It con tams 
decisions on matters beyond the scope of the 

on the basi!" of lo!'t profits. FCI counters 
that even if this ddense i!-l available under 
the Conve ntion, the defense must ra il be
cause the law docs not pe rmit this Court to 
substitute its judgment fo r that of the arbi
trators. 

It is beyond dispute that the contract 
between these parties clearlv excluded con
seque ntial damages. Il is also undisputed 
that the arbitrators rendered a large award. 
based almo~t exclusively on consequential 
damages, in FCI's favor . The award (Ex. C 
lo petition) is a long- onc and, after review
ing it carefully , the Court finds it to be a 
thorough and scholarly opinion, writLcn for 
a unanimous panel hy Lord Devlin, a \I,Iell
respected jurist and fo rmer Law Lord of 
the English House of Lords. 

The dispute, according to Lord Dev lin's 
opinion, centered a round a contract clause 
which guaranteed that the plant would pro
duce a certain numher or tons per day of 
fertilizer. There is an eXdaus tive account 
of the design and con!;truclion of the plant. 
of the two basic procc!:>sc!' which wcre to be 
used, and of the prohle ms which were en
countered in bringing production up to the 
guarantee. In fact. the ~uarantce wa."\ nev· 
er met while IDI's Jlrl!clece!'isor~ controlled 
the planL At o ral argument. 10I claimed 
t hat FCI took judicial po~scssion of the 
plant a nd ejected the respo ndent hcforc 
changes could he made lo achieve the guar
anteed production. The arhitrators found, 
however, thal re~pondc nt had spent more 
ti me than the longest rca.«<> nahle time al
lowed under the contract as interpreted by 
the arbitrators. without achieving the /.,'1Jar

anteed production level. At this point. FCI 
"rescinded" the contract, took over com
plete management of the plant, and, within 
nine months, by using :l process ·different 
from the two designatL't1 in the contract, 
brought the plant to a profitable level of 
production. 

submiSSion to arbltrallon, prOVided that , if the 
decisions on malters submitted to arbitration 
can be separated from those not so submitted. 
that part of the award which contains decisions 
on matters submiued to arbitration may be 
recogmzed and enforced." Convention. Art. V. 
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FERTILIZER CORP. OF II IA v. 101 MANAGEMENT. INC. 959 
Cite 1.51 Supp. 941t (1981) 

Based on these fac!S. the arbitrall 
found that, as of a certain dale. IDrs 
predecessors "repudiated" t he cont ract hy 
failin g to hold, withi n a reasonable time. 
tests which were to demonstrate that the 
plant. could meet its guarantee, and that 
FCI "resci nded" the contract hased on re
spondent's repudiat ion. Using the concept 
of "Cugdame pt.J1 breach" ! be arbitrators 
found that, in such a si tuat ion, the limita
tion of damages clause no longer applied. 
They awarded to FCl damages based on 
profits lost between the date the contract 
was "repudiated" and the dale when t he 
plant bec.'1.me profitable. Otherwise, there 
would have Occn virtually nothing on which 
t.o base damages, e ven thollJ.!h the panel 
found that. i.L'i of the dale representing the 
oUlsidc limil o f reasonable timc, the plant'g 
production was signif icantly helow that 
promised . The award was preciicated on 
the theory that there must have heen some 
quitl pro quo for Fe l 's pr()mi~c no t to claim 
conseque ntiafdamageR to which they other
wise might have heen e ntitled : that, prc
sumahly, was tOI's prom ise to build a plant 
which would p roduce a guaranteed quanti ty 

. of fcr tilj;.·..c.r within a reasonahle ti me. Cru 
cial to the award was a rinding hy the 
arbitrators that the production failu re was 
caused by a basic design flaw in the plant. 
The design rlaw, t hey found, W'L~ demon
stra l.c<l by the fact that the plant's " wet 
sect io n" prod uced a mate r ia l wilh a mois
ture content too hij!h for lhc plant's "dry 
!';ccLilln " to rieal with cffic ienLly. Suusc
quently, by us ing a process other than t he 
two proce:>SC:4 rct.'Ommended by I Df's prcde
ceMor and called for in the t.'untracL, FCI 
was able to produce a maLerial of lower 
17l.oisture content which the dry sec tion 
could handle e ffectively. 

At oral argu ment, 101 alleged that pc r, 
at a late r time, duplicated exactly the plant 
which respondent had designed a nd huilt 
for them. IDT implil.>d that this duplication 
provc41 that the original p!anL was properly 
designed. While this matLcr i~ oUL~ide the 
record be fore us, we note that, aCt'ording to 
the arhitration award, Fel was ailic to 
make profitahle usc of the planl hy e mploy
ing a dirfere nt production process than the 

two designated in the cont ract by I Of's 
predecessors. If so, it would no t he unrea
sonahle for Fel to have dup licaLed lhe 
plant, planning to use the t hird production 
process. 

, At oral argument. lOt also ciaimt..fl thaL 
the theory o f "fundamental breach" was a 
pe t theory of Lord Devlin 's which was not 
accepted hy anyone else. The C()urt has , 
however, rev iewed a very complete and 
well~locumented commentary on t he con
ceJlt of funda menta l hreach in F . Daw:';on, 
" Fundame ntal Breach o f Cont ract," 9 1 L.Q. 
Rev. 380 (1975). The Nit rophosphate 
Award's analysis is consiste nt with the ex 
planation o f fundame ntal hreach provided 
by Pro fessor O~IWS()n. We find , then' fore, 
that this is a viahle theory uf law . at le:L"t 
in the Eng'l ish ~y:-\tcm. 

Withoul cnj!ag'inr.r in an in-de pth an alys is 
of Lhc lav.: of ('ontr:u' t in l hc United Stales, 
we cannot say with I.:cr lai nty whclher a 
hreach of ('I mt racl fOllnd tu he ma terial or 
"fundamcnlal" would ahrog"atc an express 
cl ause limi ting' damaJ,!cs tn those other than 
consC411e ntiai. Th(' answer, however. is ir
relevant. The Rtandanl of rcview (If an 
a rhitratifm award by an American l'Ou rt is 
ex tre mely narrow . GenL'r:l1 TelephotlL' Co. 
of Ohio \.. Communi(';llions Worker." of 
America , 648 F.2d 4r.2 aL 456 (6lh Ci r ., 
1981). The Con..-e nl io n "docs no t sanctio n 
second-guessing the arbitrator's constrllC
Lion o f the parlies' <lg'rcc rnent," no r would 
it he pmpcr fur this Cou rt "to usurp the 
arbit rator 's ro lc." Parsons & Whittemore, 
s upra. , 508 r .2e1 al 977. 

(5) We find under the Conve ntion t hat 
Lhe arbil ralOrs did nul exceed thei r a uthori
ty in granting conscq ue ntia l damages in the 
NilrophoJ:;phale Award . As the Supreme 
Court said years ag-o: 

Arbitrator,:; a rc judgcs chosen by the par
ties to decide thc matlers submiued lo 
th('m , rinall .v and without appeal. As a 
mode o f sel tl inJ,! d i:-: l'lI tcs, iL should re
ceive every t'nCOllraJ,!Cllle nL from ruurLs 
of equity. If lhc award is wiLhin the 
submis.~io n, anti contains t he honest deci
sion of the arhitraw rs, afte r a fu ll an41 
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960 517 FEOEltAL SUI ,E MENT 

fair hearing of the parties. a ('ou rl of 
equ ity will not set it aside from error, 
either in law or facl. A contrary course 
would be a substitut.ion of the jud~mcnL 
of the chancellor in place of the judges 
chosen by the parties. and would make an 
award the commencement, not the end, of 
litig-dtion. 

l1urchell v. Marsh. 58 U.S. (1 7 How .) 344, 
349, 15 L.Ed. 96 (1854). In lhe presenl case 
the awan..l is within the submission to Lhe 
arbitrators. there were numerous hearings, 
and we arc impressed with the lhorough~ 
ness and scholanhip of the arbitrator.;' deci
sion. 

The Courl or Ai>lJ<!als ror lhe Second Cir-
cuit. has slated: 

When arbitrators explain their conclu
sions in Lerms that offer eve n a bare
ly colorable justification for the outcome 
reached. confirmation nf the awanl can
nol be prevent.ed by litigan ts who merely 
argue, however per.masively, ror a differ
e nt re~\Ult. 

Andros Companin Maritima, supr<1. 579 F.2tl 
at 704. We rind at least colorable jUl-'lirica
lion ror the result reached in the Nitro
phosphalc Award. 

In a case ve ry si milar to the pre~ent one, 
the Second~ircuit affirmed a foreign arhi
tral awaro which g-rantcd damages for loss 
or production . though the contract excluded 
such liability. The Court found that Article 
VOXc) or lhe Convention t racked § 10(d) or 
lhe Federal Arbil ration ACl, 9 U .S.C. 
§ lO(d). and that hath sections required a 
narrow reading. The ourt cxplainL'<I : 

Both provisions basically allow a party to 
attack an award predicated upon arbitra
tion of a suLjf;!ct maller not within the 
agreement to su bmitlo arbitration. This 
defense to enforcement of a forcilXn 
award. like the others already discu!'se(1, 
should he construed narrov .. I)' . Once 
again a narrow construction would com
port with the enfort:l' ltlcnt-facilitating 
th rust of the Convention. I n addition, 
the ca~ law under the s imil;tr provision 
of the Fl.'<.ieral Arbitration Act strongly 
support.." a strict reading. 

Parsons & Whitt.em fJre Overseas Co., Inc .. 
supra, 508 F.2d al 976. 

noLe that the. pro\'i~ ion:-; or th(~ Feder
al hitration Act arc t.o apply t~ proceed
ing:, under the Convention to the extent 
that no conflict exi!'ts hetween the two 
slatutes. 9 U.S.C. ~ 208. 

We nole furth er that lDl has asked us to 
rely on F:Jrkar Co. \'. R. A. Hanson Disc. 
Ltd" 583 F.2d 68 (:!cl Cir. 1978) ror lhe 
prol)()sition that a limitation of liability 
clause precludes arbitratur.-; (rom consider
ing claims (or co nseq ue nt ial damages. We 

find that case distinguishable. as it was an 
action to compel arLitration. rather than an 
action for e nforcemen t or an awanl ren
dered aIler arbitration. Furthermore, the 
Court modified Farkltr on rehear ing. fi nd
ing that the (Iue!'tion o( COn~e(IUential dam
ages must be suhmittcd to arhitration ir it 
is at all colorab le !'c) that the arbitrators 
could at least determine whether the limit:.t
tions clause was uJ1l'on~cionable. Farkar 
Co. v. 11. A. Hanson Disc, Ltd., 604 F.2d 1 

(2d Cir. 1979). 

L6] We th(,!rcror~ :l)!rc(,! with Fel that 
this Cou rt. acting' under the narrow judicial 
review of a rbitral award~ J,!'ranted to Amel'
ican courts. may not suhst itute its judg-
mcnL for that of the arhitrators. However. 
this arhitration was held in I ntlia. and, 

while lhe contract docs not s late ~pecifical
Iy whose law :-l hall j.!o\'crn. no party ha~ 

clai med thal American law should control. 
Since the contrad wa!'\ executed and was to 

he performed in India. and Ihe venue of 
arbitration was expre~:; ly :-l latetl to be Nl!W 
Odhi. India, the Cou rt conclutlc~ that t he 
law of Ind ia governs the contract righ L~ of 
the parljf'S 

Indian court~ are ~i\'en ilmadcr review of 
arhitral awards than are A merican court!', 
when rea.'mns (or th(: award are riven Ii . 
the ar lt rator~ . WIlt'1l it pmpo!'ition or law 
is slated in tnc award and forms it hasis o( 
the a wan!, that a ward (':I n be set flSiuc ur 
r'minecl ( 111 the J.!l'Uun I or error or law 

apparent on the race ur the record . if the 
stated ProltosiLiun or law is founci by a court 
to he erroncOus. Chdlal':J.n v. Kera/a SlaLL' 

Electricity l1uard, A.I.R. 1975 Supreme 
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FERTILIZER CORP. OF INDIA, DI MANA(;EMENT, INC. 961 
Clt •• ~ 517 F.SU~p. (198 1) 

C.ourL ~O. ZJ5 (dictum). We interpret this 
Lo mean that an I "dian court cou ld se t a,.<.;idc 
the Nilrophophate Award if it were to rind 
that the law of fundamental breach. upon 
which a substantial portion of the award is 
LJased. is erroneous under Ind ian law. 
Therefore, while we do not find under the 
Convention that the arbitrators exceeded 
their authority in awarding consequential 

. I 
damages, as the Issue was properly sub-
mitted to them.7 we believe that we must 
consider seriously I DI's contention that we 
should adjourn our decision, under Article 
VI. pending resolution of this issue by the 
I ndian court. 

·VI. ARTICLE VI OF THE CONVEN
TION 

Article VI provides: 

If an application for the selling aside or 
suspension of the a ward has been made to 
a compelent authority referred to in ani
cle V(1Xe), the authority before which 
the award is sought to be relied upon 
may, if it considers it proper, adjourn the 
dec ision on the enforcement of the award 
and may ,also, on the application of the 
party claiming enforcement of the award. 
order the other party to give suitable 
security. .; 

This appears to be an unfettered grant of 
rliscrction; the Court has been unahle to 
cJiscover any standard on which a decision 
to adjourn should be based. other than to 
ascertain t.hat an application to set aside or 
!\uspend the award has been made. Here. it 
is undisput.<.'<l that IDI has made such an 
application in India. 

Professor Aksen has commented: 

Under Article VI it is left to the court or 
other co mpetent authority from which 
enforcement is sought to decide what to 
do if an appl ication t..o set aside or su:;;
pend the award has been made to a court 

7. App. H .. Terms of Reference to the Arbitra · 
tors In the Nitrophosphate Arbitra~Lon: 

"I. were th.e defendants in breach of con · 
tract by falling to supply a plant of the nature 
contracted for? .. • 

other competent authority in the coun-
y in which the awurd was milde. 

G. I\ksen, supra, at 11. 

We believe it i!-l important in making this 
decision to consider the pu rpose of the Con
vention. The primary thrust of the Con
vention is to make enforcement of a rbitral 
awards morc simple by liberalizing enforce
ment procedures, limiting defenses, and 
placing the burden of proof on the party 
opposing enforcement. Panoons & Whitte
more. supro, 508 F.2d at 973: L. Quigley, 
"Convention on Foreign Arbitral Awards," 
58 A.B.A.J . 821, 824 (1972). 

The Supreme Court discussed at some 
length the goal of the Convention in Scherk 
v. Alberto-Culver. supra, 417 U.S. at 520 
n.15, 94 S.Ct. at 2457, n.15: 

The goal of the Convention,. and the 
principal purpose undcrl.ving Amer ic..'ln 
adoption and implementation of it, was 1.0 

encourage the recognition and enforce
ment of commercial arbitration agree
ments in in ternational contr~'cts and to 
verify the s tandards by wnich agree
ments to arbit ra te arc ohserved and arbi
tral awards are e nforced in the signatory 
counlries. 

The Court also observed : 

A parochial refusal by the courts of one 
country to enforce an internalional arbi 
tration agreement would not only frus
trate these purposes, hUl would invite 
unseemly and mutually destructive jock
eying by the parties to secure tactical 
litigation advantages. 

[d. at 5Ui- l7, 94 S.Ct. at 2455- 2456. The 
same would be true of a parochial. refusal to 
enforce an arbitral award under the Con
vention. 

We are not unmindful of the fact that. 
IDI has bee n unable to collect in Inclia iLc; 
judgment on the Methanol Award. How
ever, to allow that facl to i'lfiucncc our 
decision on enforcement of the Nitrophosp~ 

, 5. If the answer to Issue Nu. I is yes. are 
claimants barred by p3ra~r3ph 12 .1 of the Con· 
tract from c launinR dama~es for (a) costs of 
alterations to the plant. and (b) loss of profits 
dUring the period January 1. 1967 to March 31, 
19681" 
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962 517 FEDI AL SUPPLEMENT 

hale Award would he "paroch ial" in 'II. 
It is clear, as even IOl has conceded, lat 

the Indian courts have enforced the M la
nol Award and have required FeI to l ust 

security. but, as FeI apparently concedes, 
the Indian Government has not so far al
lowed the funds to l>c removed from the 
country. Whatever this Court may t hink of 
the propriety of the refusal. it is simply not 
a matter over which we have any jurisdic
tion, nor are we suffici ent.ly informed of all 
the circumstances to have formed an edu
cated opinion. 

[7] Nevertheless, in order to avoid the 
possibility of an inconsistent result, this 
COurt has determined to artJourn Its deci
sion on enforcement of the N'trophosphaCC 
Award until the Indian courts decide with 
flnahty whethgr the award is correct under 
I ndian law. FCI, of course, may apply to 
this Court. for suitable security. as provided 
by Article VI. 

When we are informed thaL the Indian 
cour ts have reviewed the Nitrophosphalc 
Award and rendered a decision. we will 
proceed to either grant or deny enforce
ment, based on that decision. 

arc entitled to he rei';'bursed for IOI's 
share of the arbitration costs, $46,765, plus 
interest at 6% from February 20, 1979, the 
date of the payment. 'They maintain that 
the costs were part of the arbitration 
award, that 101 si mply refused to pay its 
share and that the ICC refused to release 
the award until all the costs were paid. 

IOI contends that Indian law docs not 
allow prejudgment inlerest on arbitral 
awards, that 101 was therefore not allowed 
prejudgment interest on the Methanol 
Award and that the same law should apply 
to the Nitrophosphate Award. They a lso 
argue that they had a legitimate dispute 
with the ICC over the costs of the arbitra
tion and that FCI, by' volu ntarily paying 
IOl's share. rendered moot IOl's dispute. 
A volunteer is not entitled to reimburse
ment, they ins ist. 

[8] The Indian Arbitration Act in Arti
cle 29 provides for interc3t on an award 
onl\' from 1 be ,hIe Or n cou r t decree con
fi rmi ng the award.· IDI contends. and FCI 
docs not dispute. th; t no prejudgment in
terest was allowed on the Methanol Award. 
Since we have deteqnined that the substan

VB. INTEREST, FEES AND COUNTER- tive law pf India governs this award we 
CLAIM find lb ·" Indioo low relatjng to interest 

J tems remaining to he determined are 
whe ther FCI is entitled to interest on the 
Nitrophosphaw Award, whether FC I should 
be reimbursed for l Ot's share of the arbi
tration fees which were paid in full by FCI, 
and whether the Methanol Awaro may be 
enforced in this Court, as reques ted in IDl 's 
counterclaim. 

Fel argues that it is entitled to 6% inter
est from the dale of-the award. under Ohio 
Rev.Code § 1343.03. They contend further 
that they paid the cosL" of arbitration in 
order 1.0 be able to bring this enforcement 
action within three years of t he date the 
award was signed; they feart.'<i that IOI 
could claim a statute of limiLations defense 
otherwise. FeI therefore claims that they 

8. "Where and in so fa r as an award is for the 
payment of money Hie Court may in the decree 
order interest. from the lIale of the decree at 
such rate as the court deems reasonable. to be 

must a lso govern. The refore. this CQurt 

will not order prgjud'm1c nl jnlcn 's' How_ 
ever , if the Indian courts revie w favorably 
the Nitropho~phatc Award and render a 
decision confirming- the award under Indian 
law, this Cou rt will en force the award un
der the Convention and will order interest 
as of lhe dale this Opinion is entered. 

With respect to the costs of a rb itration. 
we can find liltle ir any excuse ror IDJ's 
refusal to pay the costs assessed by the ICC. 
If we were to adopt IOI's reasoning. it 
would mean that the loser of an arbilration 
could delay forever the rclea.~ of an award 
simply by rcfusin~~ to pay the costs. We 
find lhat justice n quires that FeI he reim
bursed in the amount of $46,765. However, 

paid on the pn,lclpal sum as adjudged by the 
awa rd and confirmed by the dl'i,!ree ." 

Art. 29. Arbitration Act. 1940. of India . 
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LEVINSON v. \ISON GRANDE. INC. 963 
Cite as ~ F.Supp. 963 (1'81) 

to be consistent, we will disallow prejl ~. 

mcnl interest on this amount, as \ II. 

WI's cou nterclaim (doc. 7, ~ 53) states: 
If this Court. finds thalthe Convention on 
the Recognition and Enforcement of For· 
eign Arbitral Awards applies. responde nt 
WI requests that this Court, pursuant to 
the Convention, e nter an order and judg
ment recognizing and enforcing the arbi
tration award in the Methanol a rbitration 
and the judgment and decree ent.ered in 
accordance with the terms of that award 
by the High Court of Delhi at New Delhi, 
India. 

19] We find that WI's counterclaim 
mu!'\t he dismissed for two rC<L~ns. First, 
under 9 U.S.C. § 207, a party must apply to 
this Court for enforcement within three 
years after an award is made. The Metha
nol Award was made in 1974, while IO!'s 
counterclaim st."eking enforcement was filc'd 
in this Court on January 2, 1980. Thus. ~ 
counterclaim is time-barred since this Court 
finds that the ConyentioQ dQ£§ apply to tfila 
case, 

[10] Second, we find that a counter
claim is inappropriate in a confi rmation 
proceeding. In chapter One ot th~ Arbltra
tioR A,ct, 9 U.S.C. § 6, it is provided that a 
confirmation proceeding is to follow the 
rules for motion practice. Chapter One al>
plies La proceedings brought under the Con
vent ion, which is codified as Chapter Two, 
insofar as no conflicts exist between the 
two. We find no conflict here. This mat
toer is in fact before us on reI's motion f 
l."O Irmation (doc. 10), and a counterclaim 
may not be interposed in respo nse to a 
motion. Furthermore. a confirmation pro.
ceeding is not an original action: it is. 
rather, in the nature of a post-judgment 
enforcement proceeding. In such a pro
ceeding a counterclaim is clearly inappropri
ate. In the Matter of the Arbitration Be
tween Audi NSO Auto Union Akticngesells
chaft v. Overseas Motors. Inc .. No. &-71054 
(KD.Mich., March 15, 1977), :If{'d, 595 F.2d 
1222 (6th Cir. 1979), slip OJ>. at 7- 8. 

Accordingly, IDI'S counterclaim is dis
missed. 

SUMMARY 

Having determined that 101'5 defenses to 
e nforcement of the Nilrophosphale Award 
fail , we adjourn ou r fi nal decision on en
forcement, pur-manL to Article VI of the 
Convention, until t he Indian courts resolve 
with finality pending actions relat.ing to 
this award . Ir it is determined in India 
that the award is in accord with Indian law, 
we will enter jud~ment fo r FeI for 9,679,-
000 Indian rupc",s plu. $10, 118.31 plus $46,-
765, all with interest at 6% from the date of 
riling of this Opinion. 

SO ORDERED. 

o i .~["":::U=""l"''';::'';-;Il;-:''' 
r 

Meyer LEVINSON and Beatrice Levinson, 
his ¥lrife individually and on behalf of all 
others similarly sit lated. Plaintiffs. 

v. 

MAISON GRANDE, INC., a Fla. Corp.; 
Norman Goldstein. Trustee under the 
Siegel Family Trust of May 15, 1969, 
Dorten, Inc., a Fla. Corp.; S. H. Wills, R. 
R. Stuken and T. P. Potter. as the last 
Board of Directors of Dorten. Inc., a 
dissolved Fla. Corp.: G.A.C. Realty, Inc., 
a Fla. Corp.; Walter E. Heller & Compa
ny, a Fla. Corp.; Robert 1.. Turchin, 
Defendants. 

No. 75-5G-<:IV-EPS. 

United Slates District Court. 
S. D. Florida. 

Miami Division. 

June 10, 1981. 

Plaintiffs brought an antitrust action 
in which they all<'Ked that the requirement 
by sellcr!' or condominiums that purchasers 
or unils a~rcc ttl a 99-ycar lease or n com
mon interest in a smali portion of land 
containing 11 swim ming pool. pool deck, and 
parking places constituted ·an unlawful ty-
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1182(a )(9 )). The court of ap peals stated that in light of this standa ,the 
cemi"aJ issue before it was whether the district court p roperl y rderr to the 
VirginiL sodomy stat ute to determine whether the appellant had c milled a 
, rime of ral turpitude. I. e . . whether it was appropriate for the ourt to look 
to state IJW determining the issueof good moral character i a naturaliza
tion case. 

~emetz argue hal since the Constitution requires by i te rms a " un iform 
rule of natura liz3ti ," it was improper to refer to a Vi inia stat ute for pur
poses of defining mor turpitude. The cou rt agreed, oling that reference to 
sta te laws. which va ry f m state to state, can only ad to differ ing a nd often 
inconsistent results. T hus. I was conceded at o ral gum ent that if Nemetz had 
lived in Illinois, for exam pi where consensu sodomy between adults has 
heen decr iminalized. the ervice ould not hav een a ble to oppose his petition 
on the grou nds of bad mora l ch acter . Ac rdingl)', the court held that t he 
developmem of a federal standa rd r rna 109 such a determination provides 
the only certa in means of creating the i rm rule required by the Constitution . 

The Service mai ntained, however, a t rderence to state la w was correct 
because Congress had trad itionally cJdcr d to the sta tes to set standa rds with 
respect to matters of public moralit(and t h the immigration laws contempla te 
such deference. The court conce ed that Co ress has in the past a llowed the 
Sta les g reat latitude with resp t to morality; wever, it concluded that such 
latitude ca nnot be granted w en the resulting inc ns istencies u ndermi ne a uni
form rule of nalUraiiza tio . 

I 
The cou rt of appeals nmceded that in a ttempting determ ine wh ich crimes 

will preclude a n ndin/of good moral cha racter for t ura liza tion pu rposes, 

federal . cou.rts ca n a,PPropriate ly I.ook 10 state laws in t initial stages of the 
determlOa~lOn .. rvtre?ver , res~lution of m~sl cases on tl·r basis wi ll not be 
problematic, Sill Crimes against the publiC are generally reated un iforml y 
th roughout th country, diffe rences fo r t he most part being ' degree rat her 
tha n in kind, he difficulty a ri ses, however , w ith respect to pri\: te acts which 
a re the sub' ct of radically d iffe re nt leg isla ti ve treatment by the s tes . In such 
cases the 'appropriate tes t . , . is 110 determine ] \\' hether the act 's ha rm ful 
to the bli c or is offensive merely to a personal morality, . .. Only ose acts 
harm I to the public will be appropri aTe ba rs to a fi nding of goo mora l 

cter under the scheme of §§ I IO!(f)(3 ) and I I 82(a)(9) . '" In this rna nero 
t cou rt concluded , n~\lura li zation cases will be subject to uniform resolution 

/ ' nd the constitutional requirement wil l he fulfilled . \ 

. lrh llrnl lfHl -(<l l1j irm(lll on ojfJ rng n (lrll/lral (W'0 rrj by l 'mled SLales ('(JUri pend-
lilt: ri'l' /CU' of (w'ard bv fiJ rt"lITI Cflurl , 

FERTILI ZE R :ORP. OF INDIAY . ID I ~ I ,\NA"E" ENT. INC. 5 17 F .S upp. 948 . 
C .S. Distri('t COll !'t. S. D. Ohio. J une 9 . 19R I. 

Fertilize r Cor poratio n of India ( 17(: 1) obw incd ;In a rbitra l award in Indi a 
aga insl I DI f\1anagcmcn l. Inc. ( I Dr) . an Ohio ('orporation engaged in the 

.' 647 F.2d ·H2, 436 
'.(,,'t ' t' W adnlan v. lmnllQ;ratlon & ;-.J,l1ur"liz:il lIln Sr-r\,L~'~ , l ~ c) F.ld 812 ,C)th Ci r . 1964). 
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design and constr uction of ferti lizer pla nts. in a dispute that arose over the 
da ily production of a nitrophosphate pla nt thai 101 had const r ucted for FCI 
near Bombay, India . IDI pet itioned an Indian COUfl to have the: award set 
aside, while FeI pet itioned another Indian court for confirmati on . While both 
of these: actions were: pending, Fe I filed a petition for enforcement of the award 
in the United States District Court for the Southern District of Oh io under 
the onvention on the: Recogn ition a nd Enforcement of Foreign Arbitral 

•
wards (Convent ion ),' ratified by India in 196 1 and by Ihe United States in 
no. T he U.S. district court considered a nd rejected five separate defenses to 

enforcement of the awa rd, but exercised its discretionary power under Article 
V I of the Convent ion to adjourn the enforcement action pend ing decision by 
the Indian court on [Of's petition to se t aside the a ward. 

As its first defense. I D I asserted tha t application of the Convention would 
be retroactive. a nd therefore improper, because the pa nies had entered into the 
contract in 1962, 8 years before the nited States ratified the Convention . In 
dismissing this defense, the court observed tha t the award itself was not rendered 
until 1976. at which lime both nalions were parties 1O the Convent ion .:! More
over , the Convention merely provides a fo rum for arb itration and does not 
affect any substantive rights created by contract. As a remedial device. the cou rt 
concluded, the Convention could properl y be accorded retroacti ve effect. 

Second , IDI asse rted tha t an indian COu rt wou ld not f' nfo rce the a ward if 
it had been rendered in the U nited States. and that the reciprocity in enforremem 
required by the Convention therefore did not exist. Anicle 1. paragraph 3 of 
the Convention permits a contracting state to appl y the Convention only to 

awards a rising out of relationships considered "commercial " in that sta te and 
to apply the Convention only to awards made in a nOlher state. Article XI V 

e states that a contracting state may invoke the Convention "only to the exten t 
that il is itself bound to apply lhe Convention. " 101 a rgued lhal India has 
narrowly construed the term "commercial" so as to exclude most such rela-
tionships and that Article XIV required the district court to determine the 
extent or India's application or the Convent ion and en force the award on ly if 
an Ind ia n court would do so. The cou rt ruled , however, that [he Convent ion 
merely required it to determine that India was a pany to the Convention a nd. 
since the U nited States had adopted the cl ause restricting its application to 

commercial disputes. to determine that the contract in issue was considered 
commercial under the laws of the United tates. 

101 's third defense rested upon the publ ic policy of the United lales re
quiring arbi trators to be free from even the appea ra nce of bias. The arbi tra tor 
appointed by FC I had served as cou nsel to FCI in two other cases. and 101 
vigorously asserted that this fact was never disclosed before issuance of the 
award. Nondisclosure of this relationship, 10 1 prolested, was fa tal to enforce-

19 U.S.C. §201 et seq. (1976), 21 UST 2517, TIt\S No 6997. 330 UNTS 3. 
~ The Courts of Appeals for the Sixth . Fifth . and St'1..'Ond Ci rcuits have uphrld jUrisdiction based 

upon the Convention In similar cases. St·e. e.g ., In re ArbItration Between Audi l'\SO Auto U nIOn 
Aktiengesellschafl v. Overseas Motors. Inc .. 595 F.2d 1222 (6t h Ci r. 1(79 ) ; Imperial Ethiopian 
Cov't v. Baruch-Foster Corp .. 535 F.2d 334 (5 th Cir . 1(76); Fotothrome. Inc. v. Copal Co .. 517 
f .ld 512 (2d Cir. 1975) . 
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ment of the awa rd even though no actual bias cou ld be shown. The court did 
not ",ake lightly 101 's charge" but concluded ,ha,. in view of ' he fac' tha, all 
three arbitrators were unanimous. nondisclosu re of this prior relationship had 
not "so taimed the proceedings as lO nullify the award."J 

IDl 's fourth defense was that the award was unenforceable because it was 
not binding within the meaning of the Convention . Article V disallows en
forcement of any award that has not yet become binding. iDI argued that the 
award would not become bi nding until the Indian coun completed its review 
of the merits of the case. In disposing of this a rgument, the district cou rt pointed 
Out that the parties ' cont ract and the arbi tration rules adopted therein by ref
erence explici'ly provided 'hat such awards would be final and binding. More
over , the Indian Arbitration Act, which applies to all arbitral awards issued 
in Ind ia, a lso provides that such awa rds are binding. Thus, the court found 
' he awa rd '0 be enforceable despite 'he pendency of 'he appeal before 'he In
dian court." 

In the CO Urt 's view , I Of's fifth affi rmative defense was less easily dismissed. 
IDI argued that the award was unenforceable because the arbitrators had 
exceeded their au thority in awardi ng consequential damages. The parties ' con
tract txpressly excluded damages for lost profits, and Article V( I)(c) of 'he 
Convention provides that a COU rt may refuse to enforce a n award that deals 
with a dispute "'not falli ng within the terms of the submission to arbitration." 
The parties had formally submilled the consequemia l damages issue to arbi
tration , alt hough IDI continued to dispute the propriety of such an award 
throughout the proceedings. The arbitralOrs nevertheless concluded that there 
had been a "fundamental breach " and that in such a situation the limitation
of-damages clause no longer applied . \Vh ile the dist rict court cou ld not "say 
with certai nty" that a breach of contract fou nd to be "fu ndamental" would 
abroga le an express clause prohibiting consequential damages, the court de
clared that the arbi trators, in making such an awa rd, had not exceeded their 
powers under the onvemion . s 

Despite all five of these conclusions. the district COUrt refused for the time 
being to enforce the awa rd agai nst I DI. The court reasoned that since the 
contract was exe<:uted and performed in India. and the arbitration was held 
there. Indian law governed the rights of the parties under [he COntract. Indian 
eoun s possess broad powers to review awards for which reasons are given, a nd 

, 5 17 FSupp 948 . 954 Th~ tour(" r~j~cl ion of (1115 def~n!>e comporls with a recent lin~ of 
deCISions hv Ihe Second CirCULI thai have cOn:uruerl the Convenlion 's public policy d~fense narrowly 
so as 10 den v enforcemem "onlv where ~nforcemem would Violate the forum state 's most baSIC 
notions of moralLtv and JU li llce: ' Parsons & Whillemore Overseas Co., In c. v. Soci~t i: Gt:nerale de 
nndu5tr1e du P:'pler ( RAKTA) . 508 F.l d 969. 1) 74 (2d C ir. 1974). SCI' also IniernalLonal Produce, 
Inc. \' :\ !) Rosshavet. 638 F 2d )48 (2e1 C lr 1981 ): Andros Campania ~fartllma v Marc Rich 
& Co., 579 F .2d 691 (ld elr. 1978). 

• While ("oncludinll: Ih:u the :,w:lrd Wil;'ll prn(:edurallv final fo r the purposes of enforcement . the 
court recognized the potenual di fficulties raised by enforcemC':nl n( an award Ihal was currently 
bC':,"~ revl~wed . Thus, the roUr! exerCised Its broad discrel ionary power to suspend enforcement 
pendmg the out come of Ihe case on appeal. 

' 5 17 F upp . • " 959 
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an award may be set aside if an India n court discerns an error of law on the 
face of the arbitration record . Thus, if the Indian court reviewing the award 
against IDl found the "fundamental breach" theory to be erroneous. it could 
set the award as ide. In order to avoid becoming embroiled in a n issue of Indian 
law , the district court relied on Article V I of the Convem ion , which authorizes 
a court to adjou rn a decision on the enforcement of an award if an a pplication 
to set it aside has been filed with a competent a uthority. Wishing to avoid 
inconsistent results in the enforcement a nd final determination of the award 
in question , the district court held that its decision would be adjourned pending 
a final decision by the India n court on the issues of Indian la w. 

J unsdlCLzon- JederoL questwn-prll.'ate right oj OClLO rl under the law oj nallons
subject maLler JunsdictlOn under Alum Tort CLazms Act 

HANOCH TEL-OREN v. LIBY.'!' ARAB REPUBLIC. 5 17 F .Supp . 54 2. 
U.S. District Court. District of Columbia. June 30. 198 1. 

Following an attack on a bus traveling between H aifa a nd Tel Aviv, Israel , 
individuals injured in the attack and persona l representatives of those who died 
brought suit in the United States Di strict ourt for the District of Columbia 
against the Libyan Arab Republ ic, the P;:destine Liberation Organization. and 
others ;1 they alleged multiple tortious acts and sought compensatory a nd pu 
nilive damages. Without reaching the merits of pla int iffs' claims, the di str ict 
courl held Ihat (1) the court lacked federal question jurisdiction ; (2) the Alien 
Ton Claims Act did not create subject matler juri sdiction; and (3) suit was 
barred in the District of Columbia by the I-year limita tion period for inter
nationa l tO rts.~ Accord ingly, plai nt iffs' claims were dismissed. 

T o <s tabJish federa l question jurisdiction under 28 U .S.C. section 1331. 
plaint iffs asserted that an implied ca use of action a rose from various federal 
criminal statutes) and the fed era l common law including the law of nations . 
Finding the federal crimina l statutes to be inapplicable on their face.4 the court 
focused its analysis on the question of when an implied priva te cause of action 
arises from international treaties and the law or nations. Plai ntiffs cited nu
merous treaties a nd internationa l conventions whi ch. they argued , offered them 

! Other defendants included the Palesdn(' Informallon O ffice (PIO). the National ASSOCiation 
of Arab Americans (NAAA ). and the Pale!u ine Congress of North America (pe NA). 

~ Plaintiffs also asscrted jurisdiction on the basis of thc divers it y Statu te. 28 U.S.C. § 1332. and 
thc Foreign Sovereign immunllies Act of 1C,76. 28 U.S.C. §§ 1330. 1602- 16 11 (FSIA). The coun 
held . however. that the presence of al iens on both sides of the case removed the power of the federal 
court to hear the aClll)n under the diversit y statute. With regard to the FSIA. the court held , first. 
that sovereign immunit y is sti ll in effect for ton claims unless Injury or dea th occurs Within 
American borders . and sc:cond , tha t the A CI could only serve as a baSIS (or jUri sdictIOn of suits 
against foreign states. which exempted the I\:t\AA. th e pe NA. and thc: PIO. 

I Plainti ffs rehrd on: 18 U.S C §§956 and 960. which protect fo rei gn gov('rnments bv mak ing 
unlawful an y conspiratOrial activit\' In the United Stales In prc:pa ra tlon to Injure a forc:ign gov
ernment : 18 U.S.C. §957, which protects thc: United States by pUnishing any acti vity with thc: aid 
of an y foreign government ai med at violations of American law. and 18 U.S.C . §§ 165 1- 166 1. 
..... hich focus on activity on the high s('as . 

• Su note 3 Jupra . 
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