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This is a petition to enforc e an arbitration a~ard rende red 

, ,, r t a l y . Respor:d ent cross-moves to ci ismiss the ,-, ,,,t i tiC)n, o r in 

tr. ", ,1 i. ternat i v,= to s t ay decision pending r- eso.lution of res pon -

d 'e !~ t':; c:1al l enge!:; t::l the award in the Italian courts. ::ubject 

natter juris~ iction derives f rom the Convention on the Recogni -

tie' n olnd E!1force!:len;; ::I f Foreign Arbitral A· .... ards, 21 U. S.T . 2517, 
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:"l AS 6997 (1') 7); ( ':~1e " :~ r.venti onll)l , impl.emer.tcJ by '3 U .. S.C. H 

2J l - 203 . Resr ~ ~ ~e:'~ do~s not contest the venue . 

Petiti0 ~er I . Ma rci n Spie r is an engine~r and ~i tizen o f the 

r ' n i i:~d 3t . .J'=.es, rcsiCle nt 1 n New York City. Respondent 

C_!lzaturificiv Te'..: nica, S.p .A. ("Tecnica") is all Italian cocpora -

t~on headquartered in rreviso, Italy. In 19~9 Spier and Tecnica 

e nt e r £d into ~ written contract in which Spier agreed to fu rni s h 

1'.;>':nica with expel·tise for the manufacture :>f plastic foot:\~ear 

:'l nd ,;ki boots, in exchange fo r the payment of certain teE!S by • rf ecnica . The contr3c t contained a provision pr.oviding for the 

r esolution of d isputes by a panel of three a rbitrators in Italy. 

Disputes arose . After p rotracted proceedings, o n October 

15 , 1985 t:1e arbitrators rendered a unanimous alo'ard in Spif!.c'.5 

f~v o r . The aW:lord d i.rected Tecnica to pay Spier o ne bill i on 

ltil .:.iar. Lire. tt'e equivalE:nt at the time of f~lin'J of t:he !~r"'s",nt 

p&titio~ of ~ . s . 5672,U43, plus interest at the r a t. of 15~ ~rom 

J::l rt ll.l ry .!. , LSia5 . 

Tec1"'ie ,1 ', .l3 n ot: paid that award. Inscead, on November :l 0, 

• ~9 85 1'ec nica ..: :> :::oe:·,e c;c! litigation in an ltc-lian Gour ': i ~ . ' :, v i so 

La challe~J~ ~he validity of the award. spier nas not ~ p~·!~ :~ed 

in the Italian a ction . I ~ stead, he filed the caF=i ~nud patit ~ on 

~.1 ~h is COL!,·t o n J une ::3 1986 . Tecnica t:!H!n ~ i ~/~d the cro::s -

i.:~~ t .!.on sUlltf.'1.,) riz~d .J.bove. 80th sides have submi'.: '.:ed voluminous 

1 i3ecdus:e the Ccnven tion Io'as drafte.:l 
Uni t a d Nations sponsorshi?, it is sometimes 
literatur~ as the "Ne'" York Convention." 

2 

1 n Nelo' Yo rk under. 
referred to : n the 

" "I ' " 
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.. ...... "" .. '.: - .. -.~-- ., 

aff i ci:wi ts o f counsel '",hich .:. ttach a s .,:hibits the texts of 

.Lt3J.i an ~ t J tutcs, clcci3icns of I ta lian a nd ~e rman c ourts, and law 

., ~ti c l c s. 

-r-I. 
_
-1, I I n U."' . C . ":' C'J ' - - I ..... ':1 _ Cj :,.I:"::: s the district courts ~ E the United ~ c ates 

Sll~j(;ct ~atc2r' iil~~ = :li=tlo r over an "action ~ ~ pro~:eedinq f~lling 

u{,d r· C' t.hc Coover,: ~C'i'l . .. " Sect ion 2 07 prov ide s : 

" ~ ': i t.~i l~ t:ilr:::e ', o ,>!·'; after an arbitra l a'.ar·d fallin(] 
lJileSr 1::1" ,~ n '",il t i en is made, any party to the :,rbitr'l 
t i o n r,.<.lY ur)!.:· l ·/ :-.0 ~ n y court having jur isdi c tion under. 
t.his choptl.!r :D: l1 n order confinnir.g t~:e awa rd ;lS 
against any cth8C rar~y t o the arbitration. The court 
shall cc:nfL';;, .: ;.e i1 '.Ja rd unless i t f.i.rr:ls 'me of tne 
~ r ol:nds .:c r C'0t~~a 1 or d~!erral of recognition ~ r 

enfo::-cerr,cnt or: the a ... a rd s pecified in the !3a id Conven 
ti on .1I 

2 . T!'Je "grou nds for: refusa l or deferral of recogniti.on or 

en fo!'c p.!!I l2nt. " o f an a ward falli ng under the C,:,"vention, i:~cor-

p o C'atcd by rcf'? ren '.::e Ln the last sentence ·' f ~207, appe:u ' ill 

ar~:=le3 V and VI o f the Convention, set f orth in a note f0110w -

ing 9 U. S . C. §201. The following provisions ,· ;:e pertin,;,nt tc '-he 

c;ase at bar: 

"Article V 

1. Recognit ion anJ enforcement of th.! dward may be 
refused, at the reque::t of the party aga j 'lst whOlli it is 
invoked, only if that party furnishes t (' t h " cOlr.!:)et.ent 
a ll thori ty ,,,here the recogni tion and ' ''1 torce:r,ent is 
sought, p roof that: 

(a) The parties to the agreement referre~ to in article 
II ... ere, under the la ... applicable to them, u nder somp. 
incapacity r r t he said agreement is not ~alid under t he 
law to which the parties have sub jecte d i t or, fail ing 
a ny indit.:ati oi1 thereon, under the la' i of th e country 
... here the a '''ilrd ... as made; o r 

3 
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(c) Th e aw~rd deBls with a differen~e not contemplate: 
b,' o r not fallin<J within the terms or ~he submissio:1 \:0 
~ I'bitrati~n, o r i~ =cntains dec isions O ~ mat~ers bey~r:d 
th~ scope of t!1e submission to a r bi.cl"i'lt. i on, prov.i.ded 
t::a7., il the de,.:i:;: .i. ons o n matters subm ' '; t",d to arbitra 
t~ ~ n ~an ~e s~p~rated from those not so submitted , tha~ 
r;,!·t 0:; ttle ,,' .. ;- ,d ",'hich contain deci:;i-:::r.s on l'latt'H'S 
sublnitted to urcil'.ration may be rec~Jqni:ed and en 
forced ; or, . , 

!d) The award has not yet b ecome 
F ~ rties, o r hus been set aside or 
co~petent duthority of the country in 
tilC iuw of ~nich, that awa rd was made, 

* * * 
Article VI 

bin-llng 0:1 the 
suspended Dy ~ 

\tlh ich, or u ;-·cel· 

If ull ap;:;lica tion for tr.e setting azide ':l r suspensi -.:J:1 
of the a l.{" rd has b een made to a competent authority 
ro;ferred t .o in article Ve l) ( e ), th e 3uthcrity before 
which the a ward is s ough t to be relied upo n may, if i t 
considers i t proper, a djourn the decision on the 
enforcemen~ o f the award and may also , on the applica
ti o n at the pa rty claimi.ng enforcement of the a 'Hard, 
order the other party to give suitab le security," 

III. 

. . J.-,-'.'~''' ' 

Tecni ::a r;: r :'lzs-moves to dismiss Spier's pet i tion o n :;"veral 

g rounds, 

F 'Lcst , Tec :1i cu cont ends that under Italian laloJ t.he for.n of 

",rbj tration agreed 'co by the parties does no t -Jive ris~ ':.0 u 

b inding a r" )ltral a",,,rd of the sort e nt i'ole.,j co e nfo rce ",,",~ by 

SU:7l1'.ldij· pr c.c!}it d i..r.'j':;> l!ndt!c the Convention. 

Second, TE'. - ·:ic.1 c:ontends that the ~nti re cont.rdct betloJecn 

the parties, i:1cluding its arbit r a t ion clause, is invalid because 

i t v iolated a" It-"l:an cu r rency exchange scatute =egui.ring r!'io r 

4 
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gove r nmental appr::. la l of s uch transactions hetween Italian ar.d 

foreign residEnt~. In that regard, Tecnica rel ies upon A=t i c !e 

Ij ( 1 ) ( aj l1 f t.he C; nve ntiol1. 

';::,i rd, recnlca contends that the arbitr" tors exceeded th8i r 

pr"' p", r funct30:0r.s , in vio l a tion of Article '1( l) (c) o f the Cenven -

tion . 

In its c;1a ll 'O!ng2 t o the a .... ard before the Ital ian court, 

Tc ~ ni ca makes iU"Jume m:s co:nparable to and proceeding fp='ln the 

s<:'(;or.d i:lnd t ~l i ni '; " Ioten t iens in support of its cross-metie ,", here. 

In those c ircumstancEs , Tecnica asks in the alternat ive th~t 

• t:1i s Court ,·t.ny its d ec h; ion on the cross - motions until the 

• 

Ita lian cc~rtc !li:lVe adj udicated Tecnica's c hk llrnges to the 
.) 

,-,wa r d . I n th .lt rcqu r d Tec n i ca relies u pon Artie-le VI. 

IV . 

/ 1. 7h e i~sue of !.Jhether the Italian a rbi t r a tors' awa rd i n thi s 

case falls within t he Convention as an en forceabl e awa rd impli-

c ates t he d istinc t ion in I talian law between differen t kinds of 

ar:'it.ration. Specifically, Tecnica's Italian counsel, Prof e ssers 

Gio rgio Bernini and Domenico Borghesi, distinguish in their 

a ff idav i ts be twee n "arbitrato rituale" , or "procedural arbitra-

tio n", and "arbitrat:o irrituale", or "contractual arbi.tr;:;. tion." 

The case fo r Tecnica i s that whereas an "arbitrato r itual e " SiV85 

"is e t o an i',·.'ard c;hal lenge nbl e in the I tal ian courts Dilly c n the 

mOST: li mi ted g.:OUiids, a n lIarbitrato irritu..lle '"' result s o nly in 

5 
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. 1greed" , and i::; a ccordingly subject u nder Italian law ':0 a much 

~ide r ranger o~ de fenses. 

" Teenic" .1r? 'leS at bar that the arb .Ltration procedure 

..... 'C:1 t:iI. ine·j 1 1' '. t ...; contract wit!1 :, p ie r cons~i t \ " :'-es an ;r arbi t!:ato 

.. r. ~· .i. t ua }~. I f As ::; uch, Tecnica 3rg1.:e5, t:he arbi~ra.t.icn proceedings 

1 ild.~ :: r:he CQ r"ot !:ac t d id not give rl.se tc a :~ ;'a t,.,'c:!rd" '",hich is 

"bi.nd .t r.,! " '~lthi n the meaning of Al't ',cle v, .. : (<e.' c.f the Conven-

' .. ; r-:: r . • 

. \ , . t'.hfJ ·,x t:r: :l t that I compreh"n:: th ':>s ", ;:el2. t :. ··le ly ,,::;ote r 1C 

CC:1cepts, i :: "'Qu ld appear that tho;, pa r': LE>~. '3gr ee that t :1E'{ 

i ~; whet.r.e~' t~ <! i!',; a rd generated by such a pl."ocedu re is a bindi ng 

~\ia rd e nt itled to enforcement under the Convention . 

On th.'), tissue, Tecnica has submitted declarations o f j , ts 

T".:u .lin n c oulls~l: a sworn stater.\ent of Professor Pieter Sa ro d.:::s o f 

the Netherl ands, a principal d raftsman of the convention; a 1979 

Opinion of the Secretary Genel 'al of the Ud ited Nations; a r,..l l"·oer 

of Italian court decisions; and a decision rendered by t he 

Ucmdesgerichtshof of the Federal Republic of Gennany on October 

0, 1 581 , wh ich Tecnica says is the "only case which has con-

s idered the effect of arbitrato irrituale conducted in Italy 

ul1der the convention" I main brief at 24. That case does 

.i nueed :;0 say Lha t an "irrituale" awa rd made under I talia n l.a' .. 

does lI o t filll · .. ithin the Conven:ion. And P=ofesso= Sanders ' 

s t ~ tes i n his dE~! aration at 8-9: 

"The !Ju rpcs e of the New York Co:wention · .. as and is to 
f a c ilita te r ecognition and enforceme~t af foreign 

6 
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arbitral awards in che proper seri.e. T~e 
introduction of eh" r.:!rTn "binding" war; cer~3inly not 
intended to npen the door for arbitrat0 i rrituala o r 
similar 31~ernative methods of priva te s ettlement , 
which ftre not ~u?pc ~ t ed by the same statutory 1uaran
tees f~ r rr"?cr proceedings a5 is the case fo r a rbitra
ticn." 

' ::>n th:! : _!",er :' wnd, Spier cit •• and proffers translat ions of 

~al: " c~ urt decisions which appear to characte~ize 

Reply 

bri.,· I.~ '~7; Qxn i~ i ts ~c Glasser affidavit. One of t:hese. : he 

l: t,,_y ' '." :·" .. 2·("(':;.e Court ( the "Corte Di Cassa z i (ln","), 

c,-,C l oe,j 0 ;1 S". ;:.':em~·. '< r ', 8 , 197 8 , No. 4167, ·.:a s described t .hus by 

• "l: OL~S S O!' "u rnini h imsel.f in a recent artic le : "the Supreme Court 

of Cas~a tion <,.I0n': SD fa r a s to explicitly hol d that ~'ien a r" 

Yi.l;£.ilto i rr ltl,' .lle falls .., ith [ sic; no doubt s hould be H'.Hthin" 1 

tl:~ scope Gf the ,iew York Conventio n . " Eernini, Domestic .·lnd 

b!1t,grna t iona L Arbi t r:!t ion ~ n Italy after the Legis la t .iY!LJ<efcun , 

5 Puce Law ? '?view, 5'\3 , 5 54 (1985). Bernini goes on .1.11 t hat 

n r~i~ le t o des c ribe the effect of 1983 Ital i~ n legislation upon 

tt- e distinction be . ' .. een procedural and ~on- ra c tual "" r "[.ee" 

~rbitrat ion in Italy. 

• As fer Tecnica's second claim, that t~e " nderlyinq contracc 

between the parties is invalid under It~ ~ia" laws of c-..: rrency 

r e gul ation, the pa;:t ies 3.ga1n e xchange cOl1ter.tions who-.;e prt.."er 

resolu tion depends upon first comprehensior ., n ~d then applicdtion 

o f Ital ian !.aIJ. 

7 

 
United States 
Page 7 of 18

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

I:' ''': iven th '~~ ·~ circuinstanc e::.~" t here: is ::. lch to t.e sdid for 

i:!C!1tcu' $ a ~t:'~!~:"l ative motion. gr::·unded U pO:1 Ar.tic1.e 'V I 0: the 

(~ L \ n';A ! l~icn ; th~ : this court "ndjo'J rn 'l its dacision o n enfcrcement 

A" ~ l' ci '" l Q VI adj ournment (or stay) of 0nfo=cemm n~ proce~d-

i :lC]S f-ldld inq d ch,111enge to an .. 'Hard in 1:he "~ ountr'{ "h~re i c ;!;;I S 

rc"nd"t'e:l has 1I0 e given rise to :<Iuch jurispruccnce in the Ul.i:,ec 

:: t:at ~ s . Cle;)::ly the remedy i s discretionary \l ith the district 

Lou r:s . !,rti,;l" VI says tha t the e nforcing c ourt "may, if it 

ccns ' ,jo rc i t proper ," adjourn its enforcement provision for that 

Fll rpos~ . At 1 ~:ls t one American court has exercised its discre-

ci on in that m;'·l ne r.-Z . ) 

2 Fertili ~" r Corooration of India v. IO! M:>.nagement. Inc., 
517 F. Supp 948 . 9 61 - 63 (S.D. Ohio 1981), reconsideration denied, 
SJ O F.Supp (s .r. oh io 1982). -- \ ;' Ir, the C ,;e at bar, Spier contends that notwithstanding 
p,::7-."de:lc y ·)f t h, Italian proceedings, he is entitled to an order 
a t en[orcmnen1: now under the authority of Waterside Oceiln 
L~vL.>." tt~Co " '- nco v. Internat i onal Navigation Ltd." 737 F.2d 
i50 (2 nd Cir. j,lS 4). It is true that in affiI1n il~g enforcement of 

'c.o"don ", rb it:ation under the conventi'::>n, the Seco nd Circuit 
o bse rved that the losing party had protracted the disput e , 
" t'2": stinq con "i !'11lation of the award by litigation ill t.hree 
c"un eries: 2ng l.3. nrt, Canada, and the United States." Id . at 153. 
P.~ 2Ver, the ;,!cond Circuit's opinion does net recite the 
po rticu!ar 3 or that litigation, and makes no reference ~o 
<,d ,! ou:"nmer. t oe en forcement proceedings under Art icle -II of the 
Cc n·/en':.ion. I n t he case at bar, I concluc'a that rei ief under 
i\,ticl~ VI is i' p propriate SUbject to the term" and conditio r:s 
Cl.SCU5 3 ed i:1rg . 

£' 
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~ 'The po~it!0ns of the part ies i n the C~5e ~t ~~ r a re entirely 

pr~d ir::tabl e. s p ier condemns Tecnicn's It :llian litigat ion a,; 

f :iv c: lcus and intanded s ol e l y for the purpc~e Qf h rassment and 

ct~ld y. Tecnic~ S3y S t~at i ts ~hallenge5 und~r Italian law to the 

a:lard are merito r iou s a nd will undoubtedly preva il. One would be 

'1~t " l"!bhed l r tria l counsel for either party in this c:Jllntry said 

\ l, ' ,::. ~ ::oar!:.~ I \ ':;("lZpt in p rinciple t hat t.he co u::-t in which 

"" ,[orC2m" nt , C <.1 ;u reign arbitral award L, sought. s .• ollid net. 

c : ui' l tcn~ n';" 01 .... r, i f.;,,:'~l y frivolous attacks upu n the .Hval'd J.Tl the 

country ~her e i t wns eade. At the same tice . one ~~st recognize 

tha t tte Conve~tion. its~lf a compromise betw 2 e~ nati~I'~l 

i~terests an":! i nte rna tional a spirations, specifically provides 

t ;:d.t the f oreign awa rd will :lot be enforc e d if the a'"ard " has 

b ee n set aside or suspend,,,":! by a cOr.lpetent auth,)rity of UIE 

::ountry in whic:l, or under the law of ·"hich, th3t alvard vas 

mad·"." Arti-e-ke ·/ ( 1 )( e). That is s o even if the ( i :1 c on t r:..:;; t to 

t h e c a-e a t bar) the fo r eign award i s faG~ally binding o n t he 

pa rties, a s the disjunctive "or " in Articl e V(l ) (e) makeD clear. 

• Her~ Te c:1ica has, in f act, asked the Ita 1 ian c::lurts, . h ich 

con:> ti tute the "compe tent authority" of the COUlltry in "hi::::l tl'.e 

a·",;a rd ,.ras mad~, to set that award aside. 

/<, ~iitr,o .~t [,.lumbi ng ::he s pee c hes of the Ccnver!tion deleq<lteG to 

:r·e ir r:!epth:: , i ':: :;e~;n3 fai r to assume that, !: lle C;:n',sntion '"ould 

h3ve f .. ~i lee ', f " c :li t'\',,_ . ~I!.!n t if i t did not prcvide for a sl.l/;..:ess ful 

c:.~l'l llcn'; ;~ ~:-. t "" (, ., ",!.,t.::y '-) r issuance as a ground fo r r,on- -=n f -, r c:e -

9 
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But that basis for refusal at 

enfOrC%le nt. 'd l>l:lJ have been nullified if ~ he convention dicJ n()t 

::lJ.so e:n;;·o · .... e r the c ourts of t he count .!'"y '.4here e :)f (n:cem~n+.: is 

CO' ~try o f issuar.ce. That is the office performed by Article VI. 

I ~ " In the case at bar, I do not conceive the Italian courts to 

be! presented ·..,ith the question of ,.,hether this "arbitr.:lto 

irrituale" fal ls wi t hin and is enforceable under the convention. 

':;:ha': qu estion , althougll i t arises here, wOll l d not seem to ..Jt'ic;e 

• ill Italy, s inc:., the award was rendered in Italy a nri is challenged 

in the ltalian court :; , But clearly the Italian courts rnus 't 

consi r. e!' under I tali:ll1 law the nature of the a""ard, and the 

"e ~-mi s ~~ ible scope of the challenges Tecnica may <'!c; sert: against 

it, i nclud ing the alleged invalidity of the entire contract. I 

' ,;(,m l d -le ny }\rt i·0-l e VI adj ournment of the enforcement proc.:edL"gs 

llere o n ly if were su tisfied that Tecnica' s litigation p0s ttion 

In I taly was transparently frivolous. I cannot r e a en that 

c~n~Lusi0 n 0~ t he p r esent ~ocord_ That being so, it is bet~Dr to 

!'e"r.:it. trlE '::O, ! idicy 0~ tnts Italian arbitr.l l awanl to be :h'st 

• tested ur, '::o~: 'talian • ~w b l! Italian courts, That is p refp " able 

to an J..:le:!:' .!...:~n cc>urt see}:, ing to apply the !.;>w of th a fo reign 

CO :ll' ::ry whe n ' ':he .~ward was made, and enter ing an o rder !2nforcing 

ilr. alva rj 1.1':," r c'-\nriemned by the courts of t i1,', t. fo reign ccunt::y. 

;\cc'o ~d~ •. ~L y I ·..,ill defer enforcemen t proceedings here 

SUbj0ct ~0 th , conditions d iscussed infra. 

10 

• 

 
United States 
Page 10 of 18

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



, 

• 

• 

VI. 

' Ar l ie l a VI of the Convent ion provides t hat the enforcement 

e~urt " ~ay alsc , o n the application of the pa r ty c laiming 

e~ ~ o rce ~B nt or ' he ~wa rd, order the other party to give suitable 

::;CCU ',C i .: y . II 'lei ::he r p.:: =ty at bar has briefed the fque s tio n of 

5ec . ~ity. A':: :- ,: ::::. i l'9l1 I ,.1 11 not pronounce upon it now. Cut my 

pn"i;Z;'~, l r<:: " ' , ',t: ~on 13 tll require Tecnica ':0 sho',.' cause '",hy i t 

s houl; !lO r , ;, ' r,·(pi rr" :, ?C; il condition for a djournr.lent of t~e5e 

proce"c!lrlCjS .. ; ... ~ Fast S2Cll:: J ty in the United States f or the fu ll 

" mcunt: ;~ward together 101 i th i r.to:n .. st a nd all owa ') 1e 

:::osts und :ees, should Spl e r ultimately prcv<til in the pror;~.:ld -

i ngs here, 

" An 2ddit ional compl icat i on arises out of the cla i m by 
"'\1 · ' .... 'J 

Sp i e r's c oun=el 2 that Spier is impecunious and unab l e to a ff o rd 

r epresent ation by c ounsel i n the Italian litigation, Mean ing no 

d i srespect, I c<t nnot accept counsel's ipse gix it on that pain'::; 

and some dOUbt would appear to be cast by Spjer's statem~nt in a 

depositi u n in t~e Cilse at bar that he was a bout t o depart f or 

Italy on hi s third t rip that year . But I wi il permit Spi e r, if 

so advised , to i nclude i n his motion paper~ for the fixing of 

security a s worn dec laration of his inabil it ~ to affo r d Italian 

court costs and cour.sel's fees . In t he even t of such a claim of 

financial i nability, Tecnica wil l be entitlecl to some discover y 

3 • ile a f t Ll"1na t ion of poverty appears 
~14 . That p e tit ion i s signed by counsel . 
an affidavit o r s worn dEclaration of Spier 

11 

in Spier' s pe t i tion at 
It i s nct supportsd by 
himself. 

, 
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• 

• 

on the poi:1t, l ncluding a v el ' ~fied state :nent of ;;.sset:- and 

! l~ b!litle~ a ~d limited access to Spie r's mcst recent income tax 

Ii Spie r establishes th~ t he is ~conom .lc~l ly unable to 

~'rticj~~te In : t" Italian lit i gntion , then! wi 1: i nvite further 

t; " c'., fo Gf c ounsel on the effect, if a:,y, that fact should have 

" " ;-Ion r.:y exercase of discretion under iO.rticle VI. 

VII. 

Far the r on~going reasons, these proceedings are adj ourned 

~~ nding the CQI:rt 's further order . 

Counsel Celt:" Spier may serve <lnd file motion papers address-

i ng the iSSL,'" of sE:curity and rel a ted questions whenever they 

I.~r i sh. COLln::e ! :or Tecnica are directed to file and serve 

clnswer ing p ape, ,3 wi thin ten (10) days after service of such 

:---:lpers up on t tl~m . Counsel for Spie r may serve reply papers 

,,. i th in seven ') days if so advised. The Court will advi s ~ 

GC'Ll'lsel if o ral c cgument is required. 

Thd forego : ng is SO ORDERED. 

C l ~e d: New Yo r ;; , New York 
J une 29 , 1987 

. . ~~ W. /. A A /J;' jl -~ '\ ~~~~~/ 
is S. HAIGHT, JR. 

U.S.D.J. ' 

12 
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SPIER v . CALZAT1.:RIFICIO TEC:-:ICA S.P.A. 871 
Clle at 063 F.Supp. 87 1 (S.D.S .Y. 1987) 

m~nt practices. through meetings which 
were conducted fo r that purpose. was con· 
trJ.dicted by the testimony of e\'ery other 
witness. including those on behalf of the 
defe!1dant. :\0 employee ever remembered 
:1 sUlted policy against discriminatory acts 
l) r a stated course of conduct for remedy
ing such acts, no r were there any stated 
?rohibitions against the use of foul Ian· 

•
ge in the workplace. For these rea· 

5, the cou rt cannot accept the unsub
, tantiated assertions of sIr. and }[rs. Cald-

:11 that employees are now well-informed 
on these matters. Therefore. the court will 
g rant the Commission's request for an in
junction. enjoining defendant from further 
engaging in practices which discriminate 
against persons because of their sex. The 
deiendant will be required to post notices 
advising its employees that sexual harass
ment and sex discrimination are 11iolative of 
Title VII and will not be tolerated. How
ever , the proposed notice supplied by the 
Commission in its exhibit A of plaintiffs 
proposed findings of fact and conclusions 
of law, while sufficient in all other re
spects. is overly restrictive in its last para
graph. This court will not requi re the de
fendant to include the paragraph regarding 

• reinstatement of Christina Besares. as 
'Mted on page 2 of said exhibit A. 

""07!.c/uslon 

For the fo regoing reasons, it is the deci
sion of this court that judgment should 
enter in favor of the plaintiff. _-I.n appro
priate Order shall this day issue. 

ORDER 
For the reasons sta(ed in (he accompany

ing J.[emor:lndum Opin ion. it is this day 

. -I.DJl"DGED .\\"0 ORD ERED 

as follows: 

1. ,Judgment shall be. and it hereby is. 
entered in favor of the plaintiff and against 
the defendant. 

2. The defendant shall pay to Christina 
~l. Be.ares. the charging' party. backpay 
and interest in the amount or .521.612,00, 

3. The defendant shall pay '0 Christina 
:\L Besares reimbu rsement in :he amount 

of $250.00 for medical expenses incurred 
by Besares while unemployed. 

4. Within thi rty (30) days afte r the en
try of this Judgment Order. defendant 
shall oifer reinstatement to Christina ~l. 
Besares to the position of bartender at the 
rate of '4.70 per hour. If there is any 
delay in the making of an offer of reln
st..'ltement by the defendant. fo r ...... hateve r 
reason , the required rate of pay shall in
crease .~ , 15 pe r semi-annual period aiter 
the year 1987, 

5. The defendant sha ll be. and it he reby 
is, enjoined from fu rther engaging in any 
practice which discriminates against wom
en due to their sex. Appropriate notice 
shall be given to all employees of their 
rights under the Civil Rights Act of 1964. 
42 1.:.5.C. § 2oo0e et seq. (1982), and advis
ing the employees that sexual harassment 
and sex discrimination will not be con
doned. as discussed in the accompan);ng 
).,1emorandum Opinion. 

6. Within thirty (30) days after the en
try of this Order , plaintiff shall tende r to 
the court appropriate evidence of the actual 
equity interest Christina )d. Besares had in 
her automobile at the time of its reposses
sion. Defendant shall note its objection5 to 

said evidence. if any, within ten (10) days 
thereafter . Plaintiffs reply, if any, shall 
be due within ten (10) days afte r the iiling 
of defendant's objections. 

o i ~'~" "''',"-::.''''-:-:''''''',:::,.'' 
T 

I. )lartin SP IER. Petitioner. 

v . 

CALZA T1.:RI F ICIO TEC:-:I C.-I. 
S.p,A .• Res pondent. 

:-10. 8ij Civ. 3~47 (CSH l. 

1.:nited States District Court, 
S.D. \"ew York. 

June 29. 1987. 

rniled States citizen pe ~!ti\)ned for en
fo rcement of arbitration award rendered in 
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872 663 FEDERAL SUPPLEMENT 

Italy after dispute had arisen in connection 
with contract between United States citizen 
and Italian corporation. The District 
Court, Haight, J., held that that enforce
ment proceedings under the Convention on 
Recognition and Enforcement of Foreign 
Arbitral Awards would be deferred pend
ing testing of award under Italian law by 
Italian courts. 

Order accordingly. 

Arbitration e=>82_5 

Enforcement of arbitral award ren
dered by panel of three arbitrators in Italy, 
pursuant to contract provision calling for 
Harbitrato irrituale" or "procedural arbitra
tion" would be deferred, under Article VI 
of Convention on Recognition and Enforce
ment of Foreign Arbitral Awards, pending 
testing of arbitral award under Italian law 
by Italian courts, subject to further consid
eration if United States litigant established 
that he was economically unable to partic
ipate in Italian litigation. Convention on 
the Recognition and Enforcement of For
eign Arbitral Awards, Arts. I et seq., VI, 9 
U.S.C.A. § 201 note. 

Pavia & Harcourt, New York City (David 
A. Botwinik. David G. Glasser. of counsel). 
for petitioner. 

Holtzmann, Wise & Shepard, New York 
City (R. Nicholas Gimbel, Kathy Dutton 
Helmer, Paula C. Dicks, of counsel), for 
respondent. 

MEMORANDUM OPINION 

HAIGHT, District Judge: 

This is a petition to enforce an arbitra
tion award rendered in Italy. Respondent 
cross-moves to dismiss the petition, or in 
the alternative to stay decision pending res
olution of respondent's challenges to the 
award in the Italian courts. Subject mat
ter jurisdiction derives from the Convention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards. 21 U.S.T. 2517, 
TlAS 6997 (1970) (the "Convention")', im-

1. Because the Convention was drafted in Sew 
York under United Nations sponsorship. it is 

plemented by 9 U.S.C. §§ 201-208. Re
spondent does not contest the venue. 

I. 

Petitioner 1. Martin Spier is an engineer 
and citizen of the United States, resident in 
New York City. Respondent Calzaturificio 
Tecnica, S.p.A. ("Tecnica") is an Italian cor
poration headquartered in Treviso, Italy. 
In 1969 Spier and Tecnica entered into a 
written contract in which Spier agreed to 
furnish Tecnica with expertise for the man
ufacture of plastic footwear and ski boots, 
in exchange for the payment of certain fees 
by Tecnica. The contract contained a pro
vision providing for the resolution of dis
putes by a panel of three arbitrators in 
Italy. 

Disputes arose. After protracted pro
ceedings, on October 15, 1985 the arbitra
tors rendered a unanimous award in Spier's 
favor. The award directed Tecnica to pay 
Spier one billion Italian Lire, the equivalent 
at the time of filing of the present petition 
of U.S. $672,043, plus interest at the rate of 
15\', from January 1, 1985. 

Tecnica has not paid that award. In
stead, on November 20, 1985 Tecnica com
menced litigation in an Italian court in Tre
visa to challenge the validity of the award. 
Spier has not appeared in the Italian action. 
Instead. he filed the captioned petition in 
this Court on June 23 1986. Tecnica then 
filed the cross-motion summarized above. 
Both sides have submitted voluminous affi
da"its of counsel which attach as exhibits 
the texts of Italian statutes, decisions of 
Italian and German courts, and law journal 
articles. 

II. 
9 U.S.C. § 203 gives the district coUrts of 

the United States subject matter jurisdic
tion over an "action or proceeding falling 
under the Convention . . . " Section 207 
provides: 

"Within three years after an arbitral 
award falling under the Convention is 
made, any party to the arbitration may 

sometimes referred to in the Iiter:1ture :15 the 
"'New York Convention." 

 
United States 
Page 14 of 18

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



SPIER v. CALZATURIFICIO TECNICA S.P.A. 873 
Clleu66J F.supp. 171 (S.D_\I.Y. 1917) 

apply to any court having jurisdiction 
under this chapter for an order confirm
ing the award 3S against any other party 
to the arbitration. The court shall con· 
firm the award unless it finds one of the 
grounds for refusal or deferml of recog
nition or enforcement of the award speci-
~ed in the said Convention." 

. he "grounds for refusal or deferral of 
recognition or enforcement" of an award 

'ling under the Convention. incorporated 
UJ reference in the last sentence of § 207. 
appear in articles V and VI of the Conven
tion, set forth in a note following 9 U.S.C. 
§ 20 I. The following pro"isions are perti· 
nent to the case at bar: 

"Article V 

1. Recognition and enforcement of the 
award may be refused, at the request of 
the party against whom it is invoked, 
only if that party furnishes to the compe
tent authority where the recognition and 
enforcement is sought. proof that: 
(a) The parties to the agreement referred 
to in article II were, under the law appli
cable to them, under some incapacity or 
the said agreement is not valid under the .w to which the parties have subjected it 
or, failing any indication thereon. under 
the law of the country where the award 
was made: or ... 
(c) The award deals with a difference not 
contemplated by or not falling within the 
terms of the submission to arbitration. or 
it contains decisions on matters beyond 
the scope of the submission to arbitra
tion , provided that, if the decisions on 
matters submitted to arbitration can be 
separated from those not so submitted, 
that part of the award which contain 
decisions on matters submitted to arbi· 
tration may be recognized and enforced; 
or . . . 
(e) The award has not yet become bind
ing on the parties, or has been set aside 
or suspended by a competent authority 
of the country in which, or under the law 
of which, that award was made. 

Article VI 

If an application for the setting aside or 
suspension of the award has been made 

to a competent authority referred to in 
article V(lXe), the authority before which 
the award is sought to be relied upon 
may, if it considers it proper, adjourn the 
decision on the enforcement of the award 
and may also, on the application of the 
party claiming enforcement of the 
award. order the other party to give suit
able security." 

Ill. 
Tecnica cross·moves to dismiss Spier's 

petition on several grounds. 

First, Tecnica contends that under Italian 
law the form of arbitration agreed to by 
the parties does not give rise to a binding 
arbitral award of the sort entitled to en
forcement by summary proceedings under 
the Convention. Tecnica bases that argu
ment upon Article V(l)(e) of the Conven
tion. 

Second, Tecnica contends that the entire 
contract between the parties, including its 
arbitration clause, is invalid because it vio
lated an Italian currency exchange statute 
requiring prior governmental approval of 
such transactions between Italian and for
eign residents. In that regard, Tecnica re
lies upon Article V(lXa) of the Convention. 

Third, Tecnica contends that the arbitra
tors exceeded their proper functions, in yj()

lation of Article V(l)(c) of the Convention. 

In its challenge to the award before the 
Italian court. Tecnica makes arguments 
comparable to and proceeding from the sec
ond and third contentions in support of its 
cross-motion here. 

In those circumstances. Tecnica asks in 
the alternative that this Court stay its deci
sion on the cross-motions until the Italian 
courtS have adjudicated Tecnica's chal
lenges to the award. In that regard Tecni
ca relies upon Article VI. 

IV. 
The issue of whether the Italian arbitra

tors' award in this case falls within the 
Convention as an enforceable award impli
cates the distinction in Italian law between 
different kinds of arbitration. Specifically, 
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874 663 FEDERAL SUPPLE:I!ENT 

Tecnica's Italian counsel, Professors Gior
gio Bernini and Domenico Borghesi. distin
guish in their affidavits between "arbitrato 
rituale", or "procedural arbitration", and 
"arbitrato irrituale", or "contractual arbi
tration." The case for Tecnica is that 
whereas an "arbitrato rituale" gives rise to 
an award challengeable in the Italian 
courts only on the most limited grounds, an 
"arbitrato irrituale" results only in "what 
is considered as a contract to which the 
parties have agreed", and is accordingly 
subject under Italian law to a much wider 
range of defenses. 

Tecnica argues at bar that the arbitra
tion procedure contained in its contract 
with Spier constitutes an "arbitrate irrit
uale." As such, Tecnica argues, the arbi
tration proceedings under the contract did 
not give rise to an "award" which is "bind
ing" within the meaning of Article V(I)(e) 
of the Convention. 

To the extent that I comprehend these 
relatively esoteric concepts, it would ap
pear that the parties agree that they partic
ipated in an "arbitrato irrituale." The bone 
of contention is whether the award gener
ated by such a procedure is a binding 
a ward entitled to enforcement under the 
Convention. 

On that issue. Tecnica has submitted dec
larations of its Italian counsel; a sworn 
statement of Professor Pieter Sanders of 
the Netherlands, a principal draftsman of 
the Convention; a [979 Opinion of the Sec
retary General of the United Nations; a 
number of Italian court decisions; and a 
decision rendered by the Bundesgeri
chtshof of the Federal Republic of Germa
ny on October 8, [981 , which Tecnica says 
is the "only case which has considered the 
effect of arbitrato irrituale conducted in 
Italy under the . . . Convention", main brief 
at 24. That case does indeed to say that an 
"irrituale" award made under Italian law 
does not fall within the Convention. And 
Professor Sanders states in his declaration 
at 8-9: 

"The purpose of the New York Conven
tion was and is to facilitate recognition 
and enforcement of foreign arbitral 
a wards in the proper sense. . . . The in-

troduction of the term "binding" was 
certainly not intended to open the door 
for arbitrato irn'tuale or similar alter
native methods of private settlement, 
which are not supported by the same 
statutory guarantees for proper proceed
ings as is the case for arbitration." 

On the other hand, Spier cites and prof
fers translations of a number of Italian 
court decisions which appear to character
ize an arbitrate irrituale as falling under 
the Convention. Reply brief at 6-7; exhib
its to Glasser affidavit. One of these, the 
judgment of Italy's Supreme Court (the 
"Corte Di Cassazione"), decided on Septem
ber 18, 1978, No. 4167, was described thus 
by Professor Bernini himself in a recent 
article: "the Supreme Court of Cassation 
went so far as to explicitly hold that even 
arbitrato irrituale falls with [sic; no 
doubt should be "within"] the scope of the 
New York Convention." Bernini, Domes
tz'c and International Arbitration in It 
aly after the Legislative Re/orm, 5 Pace 
Law Review, 543, 554 (1985). Bernini goes 
on in that article to describe the effect of 
1983 Italian legislation upon the distinction 
between procedural and contractual or 
Hfree" arbitration in Italy. 

As for Tecnica's second claim, that the 
underlying contract between the parties is 
invalid under Italian laws of currency regu
lation. the parties again exchange conten
tions whose proper resolution depends 
upon first comprehension, and then applica
tion of Italian law. 

V. 
Given these circumstances, there is much 

to be said for Tecnica's alternative motion, 
grounded upon Article VI of the Conven
tion; that this court "adjourn" its decis ion 
on enforcement pending resolution of Tec
nica's challenges to the award before the 
Italian courts. 

An Article VI adjournment (or stay) of 
enforcement proceedings pending a chal
lenge to an award in the country where it 
was rendered has not given rise to much 
jurisprudence in the United States. Clearly 
the remedy is discretionary with the dis
trict courts. Article VI says that the en-
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Cite .. 603 r.5upp. 371 (S.D.N.Y. 1987) 

forcing court "may, if it considers it prop- non-enforcement in a foreign country. But 
ert" adjourn its enforcement provision for that basis for refusal of enforcement would 
that purpose. At least one American court have been nullified if the Convention did 
has exercised its discretion in that manner.:: not also empower the courts of the country 

The positions of the parties in the case at where enforcement is sought to at least 
bar are entirely predictable. Spier can. consider the pendency of a challenge in the 
demns Tecnica's Italian litigation as fri\'- country of issuance. That is the office 
<As and intended solely for the purpose performed by Article VI. 
o~arassment and delay. Tecnica says In the case at bar, I do not conceive the 
that its challenges under Italian law to the Italian courts to be presented with the 

°ard are meritorious and will undoubted· question of whether this ":\rbitrato irrit
'y prevail. One would be astonished if trial uale" falls within and is enforceable under 
counsel for either party in this country said the Convention. That question. although it 
anything else. arises here. would not seem to arise in 

Of course I accept in principle that the Italy, since the award was rendered in Italy 
court in which enforcement of a foreign and is challenged in the Italian courts. But 
arbitral award is sought should not coun- clearly the Italian courts must consider un
tenance manifestly frivolous attacks upon der Italian law the nature of the award. 
the award in the country where it was and the permissible scope of the challenges 
made. At the same time. one must recog- Tecnica may assert against it. including the 
nize that the Conyention, itself a compro- alleged invalidity of the entire contract. I 
mise between national interests and inter· would deny Article VI adjournment of the 
national aspirations. specifically provides enforcement proceedings here only if I 
that the foreign award will not be enforced were satisfied that Tecnica's litigation posi· 
if the award "has been set aside or sus- tion in Italy was transparently frivolous . I 
pended by a competent authority of the cannot reach that conclusion on the present 
an try in which, or under the law of record. That being so. it is better to per
..,h. that award was made." Article mit the validity of this Italian arbitral 
V(1 )(e). That is so even if the (in contrast award to be first tested under Italian law 
to the case at bar) the foreign award is by Italian courts. That is preferable to an 

cially binding on the parties. as the dis- American court seeking to apply the law of 
ju nctive H or" in Article V(1 )(e) makes clear. the foreign country where the award was 
Here Tecnica has. in fact. asked the Italian made. and entering an order enforcing an 
courts. which constitute the "competent au- award later condemned by the courts of 
thority" of the country in which the award that foreign country. 
was made. to set that award aside. Accordingly I will defer enforcement prcr 

Without plumbing the speeches of the ceedings here subject to the conditions dis
Convention delegates to their depths , it cussed inf ra. 
seems fair to assume that the Convention 
would haye failed of achievement if it did 
not pro"ide for a successful challenge in 
the country of issuance as a ground for 

2.. Fertili:.J!r Corporation 0/ India v. IDI Manage· 
/IImt. h rc .. 517 F.Supp 9-'8 . 961-63 (S.D.Ohio 
198 1). r~onsidcr:lI io n den\C~:d. 530 F.5upp (S.D. 
Ohio 1982). 

In IMc case at bar. Spier contends that not· 
wit hstand ing pendency of the It alian proceed· 
ings. he is enti tled 10 3n order of enfo rcemcm 
now under Ihc 3uthorltv of Watustde Octan 
. Va l/;garioll Co .. Iltc. v. It;fernationa / .Val'igallon 
Ltd .. 737 F.ld 150 (2nd Cir.19B-' ). It is true that 
in affi rming enforcemenl of 3 London arbitr3-
tlo n under the Convemion. the Second Circuit 

V!. 

Article VI of the Convention provides 
that the enforcement court "may a lso, on 

observed that the losing pany had protracted 
Ihe d ispute. "resisting confirmation of the 
3w3rd by li tigation in three countr ies: England. 
Canada. and the United States.. .. Id_ 3t 153. 
Howc"er. the Second Circuit's opinion docs not 
rcclle the p:lnicuJ.:1rs of that Iit ig3t ion. 3nd 
m;lkes no reference 10 adjournment of enforce
ment proceed ings under Anicle VI of the Co n • 
vcnllon . In the case 31 bar. I conclude Ih3t 
re lief under Ankle VI is appropriate subJcct to 
Ihe terms and conditions d iscussed infra. 
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876 663 FEDERAL SUPPLEMENT 

the application of the party claiming en
forcement of the award, order the other 
party to give suitable security." Neither 
party at bar has briefed the question of 
security. Accordingly I will not pronounce 
upon it now. But my present inclination is 
to require Tecnica to show cause why it 
should not be required, as a condition for 
adjournment of these proceedings, to post 
security in the U niled States for the full 
amount of Spier's award together with in
terest and allowable costs and fees , should 
Spier ultimately prevail in the proceedings 
here. 

An additional complication arises out of 
the claim by Spier's counsel' that Spier is 
impecunious and unable to afford represen· 
tation by counsel in the I talian litigation. 
Meaning no disrespect, I cannot accept 
counsel's ipse dirit 00 that point: and 
some doubt would appear to be cast by 
Spier's statement in a deposition in the case 
at bar that he was about to depart for Italy 
on his third trip that year. But I will 
permit Spier, if so advised, to include in his 
motion papers for the fixing of security a 
sworn declaration of his inability to afford 
Italian court costs and counsel's fees. In 
the event of such a claim of financial inabil
ity, Tecnica will be entitled to some dis
covery on the point, including a verified 
statement of assets and liabilities and limit
ed access to Spier's most recent income tax 
returns. If Spier establishes that he is 
economically unable to participate in the 
I talia" litigation, then I will invite further 
briefs of counsel on the effect, if any, that 
fact should have upon my exercise of dis
cretion under Article VI. 

VII. 

For the foregoing reasons, these pro
ceeeings are adjourned pending the COUrt'S 
further order. 

Counsel for Spier may serve and file 
motion papers addressing the issue of se-
curity and related questions whenever they 
wish. Counsel for Tecnica are directed to 
file and serve answering papers within ten 
(10) days after sel"Vice of such papers upon 

3, The affirmation or poverty appe;1rs In Spie-r's 
petition at n 14, That petition IS signed by coun-

them. Counsel for Spier may serve reply 
papers within seven (7) days if so advised. 
The Court will advise counsel if oral argu
ment is required. 

The foregoing is SO ORDERED. 

o i l~""'''''.:::N''''':::'':::ll'''.''' , 

MARE~IONT CORPORATION, Plaintiff, 

v. 

HOESCH AMERICA, INC, DefendanL 

No. 82-CV-3118-DT. 

United States District Court. 
E.D. Michigan, S.D. 

June 30, 1987. 

Action was brought arising out of sale 
of steel. On remand from the Court of 
Appeals, 803 F.2d 720, the District Court, 
Woods, J ., held that: (1) buyer never had 
constructive possession of steel at storage 
facility, and as a result, seller's rights to 
stop delivery were not cut off by ~!ichigan 
Uniform Commercial Code, and (2) subse
quent buyer was not a buyer in the ordi
nary course, 

Ordered accordingly. 

1. Sales 0=>296 
Buyer never had constructive posses

sion of steel at storage facility, and as a 
result, seller's rights to stop delivery were 
not cut off by operation of Michigan uni
form Commercial Code section governing 
s topping of goods in transit; evidence 
showed that steel was received at storage 
facility after agreement by which seller 
was to ship steel for storage in its name 
for buyer's account until seller authorized 
its release from storage. U.C.C. §§ 2-705, 

SC'1. It is not suppon~ by an affidavit or sworn 
declaration of Spier himself. 
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